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No. 2491. 
UNITED STATES 


Circuit Court of Appeals 


FOR THE NINTH CIRCUIT. 


RIALTO IRRIGATION DI¢6- 
mrCl, A CORPORATION, 
Plaintin in 2 xror. 
vs. 
Mew. STOWELL, 


Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 

The plaintiff in error is an irrigation district organ- 
ized under the laws of the State of California, under 
what is commonly known as the ‘Wright Act.’? The 
questions involved in this case and two other cases, No. 
2392 and 2493, which, by stipulation and order of Court, 
are to stand submitted upon the record and briefs in this 
case, (Transcript, pages 149, 151,) involve nearly two 
hundred thousand dollars and are of far reaching im- 
portance, not only to the plaintiff in error, but to nu- 
merous other irrigation districts in the State, which 
have heretofore issued bonds in amounts aggregating 
many millions of dollars. 


=i 


This action was originally brought on June 27th, 
1908, by defendant in error, to recover $30,009.00, to- 
gether with interest, alleged to be due upon certain 
coupons issued by the plaintiff inerror. (Tr., pgs. 15, 
16.) Subsequently on July 5th, 1912, the defendant 
in error filed an amended and later a supplemental com- 
plaint, increasing his demand to $50,577.70, together 
with interest. (Tr., p. 48.) 

The plaintiff in error issued its bonds in the amount 
of $500,000.00, bearing date November 17th, 1890. 
They were all of the same tenor. One of such bonds 
is set out in full in the amended complaint. (Tr., p. 
20.) ‘To these bonds were attached installment coupons 
and also interest coupons. Defendant in error sues to 
recover upon both installment and interest coupons. 
The answer to the amended complaint admits that the 
officers of the district purported to issue said bonds, but 
avers that none of them were ever lawfully issued and 
that all of the acts of its officers in issuing the bonds 
were unauthorized and void; that none of the bonds 
were properly dated or made payable as required by law; 
that none of them were issued for a valid or lawful con- 
sideration, and that all of the coupons maturing four 
years or more before being sued upon were barred by 
the Statute of Limitations. (Tr., pgs. 37-38.) ‘The 
court gave judgment for the full amount sned for, with- 
out compounding interest. (Tr., p. 50.) Both par- 
ties have sued out writs of error. ‘The defendant in 
error claims the court should have given him judgment 
for conipound interest or interest upon all overdue in- 
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terest coupons, 1n addition to the amount allowed him, 
while plaintiff in error contends that the judgment of 
the court should have been in itsfavor. The bill of 
exceptions appears on pages 51 to 124 of the transcript. 

The specifications of error, as assigned, (Tr., 126- 
131,) here follow and thereafter, the argument, in which 
the specified errors, which seem most important, are dis- 


cussed. 


Specifications of Error. 


1. The court erred in overruling the defendant’s de- 
murrer to the amended complaint, for the reason that 
said amended complaint does not state facts sufficient to 


constitute a cause of action. 


2. The court erred in overruling said demurrer as 
to the first count of said complaint, for the reason that 
said first count does not state facts sufficient to consti- 


tute a cause of action. 


3. The court erred in overruling said demurrer as 
to the second count of said complaint, for the reason 
that said second count does not state facts sufficient to 
constitute a cause of action. 


4. ‘The court erred in rendering the judgment made 
aud entered in this cause, for the reason that the 
amended complaint does not sustain said judgment, nor 
any part thereof. 


5. The court erred in rendering said judgment, for 
for the reason that the supplemental complaint does not 
sustain said judgment nor any part thereof. 

6. The court erred in rendering said judgment, for 


age 


the reason that no findings of fact were made or filed, 
and such findings were not waived. 

7. The court erred in rendering said judgment, for 
the reason that no proper or sufficient findings of fact 
were made or filed, and such findings were not waived. 

8. The court erred in rendering said judgment, for 
the reason that the facts found expressly or by implica- 
tion, are not sufficient to justify the conclusions based 
thereon or the said judgment, and particularly in the 
following respects: 

(a) ‘The facts so found show that none of the bonds 
alleged in the amended coniplaint or in the supplemen- 
tal complaint bore date at the time of their issue, as 
required by the statute authorizing the issue of bonds 
by the defendant. 

(b) Said facts show that none of said bonds ran, by 
their terms, for the length of time they were required to 
run by the provisions of said statute, 

(c) Said facts show that none of said bonds were 
negotiable in form, as required by the provisions of said 
Statute. 

(d) Said facts show that certain coupons alleged and 
sued upon in the amended complaint matured more than 
four years prior to the commencement of the action, and 
the alleged cause of action as to each and all of said 
coupons was barred by statute of limitations, as pleaded 
in the defendant’s amended answer. 

(e) Said facts show that certain coupons alleged and 
sued upon in the supplemental complaint matured more 
than four (4) years prior to the filing of said supple- 
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mental complaint, and the alleged cause of action as to 
each and all of said coupons was barred by statute of 
limitation, as pleaded in said amended answer (said 
auswer and plea, by stipulation, being made to apply as 
an answer and plea to said supplemental complaint). 

4. Thecourt erred in making its findings of fact, 
express or implied, for the reason that certain of such 
findings, necessary to sustain the conclusions and judg- 
ment of the court, were not justified by the evidence, 
and were without substantial support by any evidence, 
and particularly in the following respects: 

(a) There was no evidence tu justify or support the 
finding to the effect that said bonds or any of chem bore 
date at the time of their issue. 

(b) ‘There was no evidence to justify or support the 
finding to the effect that said bonds, or any of them, ran 
by their terms, or ran in fact, for the term or period 
prescribed by statute. 

(c) There was no evidence to justify or support the 
finding to the effect that said bonds, or any of them 
were negotiable in form, or in the form required by the 
statute under which they are alleged to have been is- 
sued. 

(d) There was no evidence to justify, or support the 
finding to the effect that said bonds, or any of them, 
were issued or delivered for a lawful or valid consider- 
ation. 

(e) There was no evidence to justify or support the 
finding to the effect that said bonds, each and all of 
them, were not issued or delivered for a consideration, 
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which, wholly or in great part, consisted in the doing 
of construction work for the defendant. 

(f) ‘There was no evidence to justify or support the 
finding to the effect that none of said bonds were issued 
or delivered for a consideration which, wholly or in 
great part, consisted in the doing of construction work 
for the defendant. 

(g) There was no evidence to justify or support the 
finding to the effect that said bonds, or any of said 
bonds, were issued or delivered to any purchaser or 
taker on November 17, 1890, or on January 1, 1891, or 
at the time of their actual date or their apparent date or 
their alleged date. 

(h) ‘There was no evidence to justify or support the 
finding to the effect that said bonds, or any of them, 
were ever lawfully issued, or were lawful obligations of 
the defendant. 

(4) There was no evidence to justify or support the 
finding to the effect that the board of directors of the 
defendant, on December 12th, 1890, or at any time 
brought an action in the Superior Court of San Bernar- 
dino counts to determine the validity of said bonds, or 
any of them. 

(j) There was no evidence to justify or support the 
finding to the effect that on January 3, 1891, or at any 
time, said superior court, by a judgment duly given and 
made in said action or given or made at all, declared 
said bonds or any of them to be valid. 

(k) There was no evidence to justify or support the 
finding to the effect that the plaintiff acquired or pur- 
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chased said bonds or coupons, or any of them, in good 
faith and in the ordinary course of business, without 
knowledge or notice of their invalidity, or of any de- 
fense thereto. 

(i) There was no evidence to justify or support the 
finding to the effect that the plaintiff did not acquire or 
purchase said bonds and coupons, or any of them, with 
notice or knowledge of each or any of the facts alleged 
in the defendant’s amended answer to the aniended com- 
plaint as grounds of their invalidity and as defenses 
thereto. 

(m) There was no evidence to justify or support the 
finding to the effect that none of the causes of action al- 
leged in the amended complaint, as to any of the con- 
pons therein sued upon, was barred by statute of limita- 
tion, as pleaded in the defendant’s amended answer. 

(n) There was no evidence to justify or support the 
finding to the effect that none of the causes of action al- 
leged in the supplemental coniplaint, as to any of the 
coupous therein sued upon, was barred by statute of 
limitation, as pleaded in said amended answer. 

10. The court erred in rendering its said judgment, 
for the reason that the amount of said judgment is in ex- 
cess of the aggregate amount of all coupons alleged and 
sued upon in the amended complaint and the supple- 
mental complaint. 


ARGUMENT. 
PoInT I. 


The Court erred in rendering said judgment for the 
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reason that certain coupons sued upon in the amended 
complaint and in the supplemental complaint matured 
more than four years prior to the commencement of the 
action, and the alleged cause of action as to each and all 
of said coupons was barred by the Statute of Limitations, 
as pleaded in the defendant’s amended answer. (Sub- 
divisions (d) and (e) of Specification 8). (Tr., p. 128.) 

In the amended answer of plaintiff in error, the Irri- 
gation District pleaded that as to all coupons, including 
both interest and principal coupons, which by their 
terms were payable four years or more before the com- 
mencment of the action, the action was barred by the 
provisions of section 443, (intending thereby to mean 
343) by the provisions of subdivision 1 of section 337 
and of subdivision 1 of section 338 of the Code of 
Civil Proceedure of the State of California. (Tr., p. 38.) 

By stipulation, this plea and answer were made ap- 
plicable to the supplemental complaint. (Tr., pgs. 
40-41.) 

Sections 337 and 338 are found in Chapter III of title 
II of Part II of the code, which title specifies the time 
within which actions must be commenced in this State, 
and subdivision I of section 337 is as follows: 

‘Within four years:— 


1. An action upon any contract, obligation or 
liability founded upon an instrument in writing 
executed within this State; provided, that whatever 
the time within which any such action must be so 
commenced would in any case expire by the terms 
of this section after the first day of June, one thou- 
sand nine hundred and six and before the first day 
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of Januaiy, one thousand nine hundred and seven, 
such action may be commenced at any time before 
the first day of January, one thousand nine hun- 
dred and seven, with the same force and effect as :f 
commenced within four years as in this section pro- 
vided.’? (All italics in this brief are ours.) 

Subdivision I of section 338 is as follows: 

‘Within three years: 

1. An action upon a liability created by statute, 
other than a penalty or forfeiture.” 

Section 343 of the same code is as follows: 

“ACTIONS FOR RELIEF NOT HEREIN- 
BEFORE PROVIDED FOR. An action for re- 
lief not hereinbefore provided for must be com- 
menced within four years after the cause of action 
eljall have accrued.” 

As if to emphasize the well established rule that stat- 
utes of limitation einbrace a// kinds of actzons, and do 
not admit of any exception—not specified by the legis- 
lature—being made to their operation and comprehen- 
siveness, it is further provided in Section 312 of Title II 
Ome art Ii of the same code that: 

‘COMMENCEMENT OF CIVIL ACTIONS. 
Civil actions, wethout exception, can onjy be com- 
menced within the periods prescribed in this title, 
after the cause of action shall have accrued, unless 
where, in special cases, a different limitation is pre- 
scribed by statute.’’ 

It cannot be for an instant successfully contended 
that, with respect to Irrigation District Bonds, a special 
limitation has been prescribed by the legislature, and 
therefore, all of the language of this section following 
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the word ‘‘accrued’’ may be dismissed from considera- 
tion, and we respectfully submit that, in the face of such 
plain and unambiguous language, no construction can 
be placed upon Section 312, whereby an exception to its 
uninistakable terms can be imported therein, without 
striking down the well-settled principle, that the courts 
will not undertake to insert in a statute something 
which has been omitted therefrom. This well-founded 
rule has been crystallized in our Code of Civil Proce- 
dure by section 1858, which says: 


‘In the construction of a statute or instrument, 
the office of the judge is simply to ascertain and de- 
clare what isin terms or in substance contained 
therein, zo/ fo znsert what has been omitted, or to 
omit what has been inserted; and where there are 
several provisions or partiuclars, such a construc- 
tion is, if possible, to be adopted as will give effect 
Om alla 


Upon the same subject, in City of Eureka vs. Diaz, 
89 Cal., 467, says the California Supreme Court: 


‘Tt is a cardinal rule in the construction of stat- 
utes that the intent of the legislator should be fol- 
lowed, but tliis is subject to the imperative and 
paramount rule that the court cannot depart from 
the meaning of language which is free from ambig- 
wity, although the consequence would be to defeat 
the object of the act. In Rex vs. Barham, 8 Barn. 
& C., 99, the court said: ‘Our decision mayjam 
this particular case, operate to defeat the object of 
the act; but it is better to abide by this consequence 
than to put upon it a construction not warranted 
by the words of the act, in order to give effect to 


aX Eel 


pee fe 


what we may suppose to have been the intention of 
the legislature.’ In Smith vs. State, 66 Md., 
217, the court said: ‘Even when a court is con- 
vinced that the legislature really meant and in- 
tended something not expressed by the phraseclogy 
of the act, it will not deem itself authorized to de- 
part from the plain meaning of language which is 
free from ambiguity. As was said by Lord Den- 
mamin Green vs. Wood, / Ad. & E., N. $., 185: 
‘Those who used the words thought that they had 
effected the purpose intended. But we, looking at 
the words as judges, are no more justified in intro- 
ducing that meaning than we should be if we added 
any other provision. We can do no more than 
give such a meaning as the words authorize.’ The 
Supreme Court of Ohio in Woodbury vs. Barry, 18 
Ohio, 462, emphatically say: ‘It is our legiti- 
mate function to interpret legislation, but o¢ ¢o sup- 
ply tts ontsstons.’ 

‘The business of the interpreter is, of course, to 
seek for the intention of the legislature; but that 
intention is not to be ascertained at the expense 
of the true meaning of the words. ‘The court 
knows nothing of the intention of an act, except 
from the words in which it is expressed, * * the 
meaning of the law being the law itself * * 
Every departure from the clear language of a stat- | 
ute is, in effect, an assumption of legislative powers 
by the court.’ ”’ 


mee also U. S. vs. Hartwell, 18 L. Ed., (U. S.,) 
@o2. 

Woe vs. Wiltberger, 5 Wheat, 92, and End- 
lich on Interpretation of Statutes, pages 6, 7, 
oo, NWO and 11. 
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Referring to the adding of exceptions by the courts, 
to statutes of limitations, the California Supreme Court, 
in Tynan vs. Walker, 35 Cal., 634, says: 


‘Tf they may add at all to the exceptions provi- 
ded for in the statute, under the pretense that the 
case before them is of equal equity with those given 
in the statute, who is to fix the limit to their inter- 
polations, or establish the line between legislative 
and judicial functions? If they may add one to the 
list of excepted cases, by parity of reason they may 
add another, and so on until the entire body of the 
statute has become emasculated, and the will of the 
judiciary substituted for that of the legislature. 
How much more in keeping with the legitimate ex- 
ercise of judicial functions are those cases where it 
has been held that che Courts can create no excep- 
tions where the legislature has made none. * * * 
Said Mr. Chancellor Kent, (page 142:) 

‘“The doctrine of an inherent equity creating an 
exception as to any disability, where the statute of 
limitations creates none, has been long, and I be- 
lieve, uniformly exploded. General words in the 
statute must receive a general construction, and zf 
there be no express exception, the court can create 
none.’ 


Again in Morrow vs. Barker, 119 Cal., 65, the same 


court Says: 


‘Here is a statute of limitations. The holder of 
no claim is excepted from its disability, saving him 
alone who has been absent from the State. A 
court 2s not authorized to make an exception to re- 
lieve from hardship or to aid apparent equities.” 


It was also said in Vandall vs. Teague, 142 Cal., 471, 
that: 
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‘“The statute of limitations is a geneval statute, 
and must be applied generally and 27 al/cases where 
exception to its operation is not specifically made.”’ 


It would seem argument is superfluous, respecting 
the obvious meaning of the statute and of the authori- 
ties we have cited, unless we attribute to the English 
language an utter inability to convey thought or intent, 
and when section 312 C. C. P., expressly says that civil 
actions, wzthout exception, can only be commenced 
within the periods prescribed in Title II of the Code, 
“after the cause of action shall have accrued,’’ it be- 
comes important to ascertain when the cause of action 
accrued in the case at bar and in the solution of this 
question; as well as in determining the scope and mean- 
ing of these limitations of actions prescribed by our 
State legislature, we submit this court will be guided by 
the decisions of the Supreme Court of this State. 

Referring to the Statute of Limitations, in the case of 
[ie@ener vs. wan Francisco, 115 Fed., 37, this court 
adopted the principle announced in Leffingwell vs. 
meuren, 1/ I,. Ed., (U. S.,) 261, and said: 

‘The courts of the United States, in the absence 
of legislation upon the subject by Congress, recog- 
nize the Statute of Limitations of the several 
States, and give them the same construction and 
effect which are given by the local tribunals.” 
(Citing cases. ) 

The Supreme Court of the United States in the Lef- 
fingwell case, also said: 


“The construction given to a statute of a State 
by the highest judicial tribunal of such State, is re- 
garded as a part of the Statute, and is as binding 
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upon the courts of the United States as the text. 
(Citing Cases. ) 

“Tf the highest judicial tribunal of a State adopt 
new views as to the proper construction of such a 
statute, and reverse its former decisions, this court 
well follow the latest settled adjudications. (Citing 
cases. ) 


In Ross vs. Duval, 10 L. Ed., (U.S.) 51, the United 


States Supreme Court said: 

‘fAs an act of limitation, it is impossible to dis- 
tinguish this from other acts which limit the time 
of bringing certain actions, either by a designation 
of the ground or the form of the action. 

These acts are of daily cognizance in the corm 
of the United States; and no one has ever doubted, 
that in fixing the rights of parties, they must be re- 
garded as well in the Federal as in the State 
eoumts.”’ 

In Dibble vs. Bellingham Co., 41 L. Ed., (U.S.) 72, 
the same court said: 

‘‘No rule is more firmly established than that 
this court will follow the construction given by the 
Supreme Court of a State to a statute of limitations 
of a State (Bauserman v. Blunt, 147 U. S.) oes 
(37: 316), and we perceive no reason for disregard- 
ing it im this imstamee, 7 


In Balkham vs. Woodstock Iron Co., 38 L Ed., (Ui 
S.), 953, the same Court said: 

We think the rule under which we-follow state 
statutes of limitation and the construction of such 
statutes by the state courts compels us to treat the 
doctrine here announced as couclusive of the pres- 
ent case, sofar as this court is concerned. ‘The 
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whole subject was very fully reviewed by this court 
in the case of Bauserman vs. Blunt, 147 U. S., 647 
(e720). There, through Mr. Justice Gray, we 
said: 

‘‘ “By a provision inserted in the first Judiciary 
Act of the United States, and continued in force 
ever since, Congress has enacted that ‘the laws of 
the several States, except where the constitution, 
treaties or statutes of the United States otherwise 
require or provide, shall be regarded as rules of de- 
cision in trials at common law, in the courts of the 
United States, in cases where they apply’. Act of 
September 2+, 1789, Chap. 20, Sec. 34, 1 Stat., at 
lmeo2; Rey. stat., 7/21. No laws of the several 
miites have been niore steadfastly or more often 
recognized by this court, from the beginning, as 
rules of decision in the courts of the United States, 
than statutes of limitations of actions, real azd per- 
sonal, as enacted by the legislature of a State, and 
as construed by its highest court. (Citing cases). 

“In Patton vs. Easton, 14 U. S., 1 Wheat, 476, 
482 (4: 139, 141), and again in Powell vs. Har- 
mm, 2/ WJ. 5. 2 Pet., 241 (7: 411), this court had 
construed a Tennessee statute of limitations of real 
actions in accordance with decisions of the Supreme 
Court of the State, made since the first of those cases 
was certified up to this court, and supposed to have 
settled the construction of the statute. Yet in 
ecu vs. Neal, 31 U.S., 6 Pet., 191 (8: 402}, a 
judgment of the Circuit Court of the United States, 
which had held itself bound by those cases in this 
court, was reversed, because of sore recent dect- 
stons of the State court, establishing the opposite 
construction.’’ 

‘‘Nor can the case before us be saved from the 
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operation of the rule thus stated by the contention 
that the Supreme Court of the State of Alabama 
las misconstrued its statutes or has adopted a rule 
of limitation or prescription in conflict therewith. 
In Leffingwell vs. Warren, 67 U. S., 2 Black, 599) 
603 (17: 261, 262), Mr. Justice Swayne, speaking 
for the court, thus laid down the rule: 

‘‘“Mhe Courts of the United States, in the ab- 
sence of legislation upon the subject by Congress, 
recognize the statutes of limitations of the several 
States, and give them the same construction and 
effect which are given by the local tribunals. They 
are a rule of decision under the 34th section of the 
Judicial Act of 1789. The construction given to a 7 | 
statute of a State by the highest judicial tribunal 
of such State is regarded asa part of the statute, 
and is as binding upon the courts of the United 
States as the text. If the highest judicial tribunal 
of a State adopt new views as to the proper con- 
struction of such a statute, and reverse its former 
decisions, this court will follow the J/atest setiled | 
adjudication.’ ?’ 

In Metcalf vs. Watertown, 38 L,. Ed., (U. S.) 861, the 
same court also said: 

‘‘From the begiuning this court has recognized 
statutes of limitations of actions, real and personal, 
as enacted by the legislature of a State, and as con- 
strued by its highest court, as rules of decision in 
the courtsof the United States. * * * 9G 

‘Tt would be strange, if in the now well under- 
stood rights of nations to organize their judicial 
tribunals according to their notions of policy, it 
should be conceded to them in every other respect 
than that of prescribing the time within which suits 
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shall be litigated in their courcs. Prescriptiou is a 
thing of policy, growing out of the experience of its 
necessity; and the time after which suits or actions 
shall be barred has been, from a remote antiquity, 
fixed by every nation in virtue of that sovereignty 
by which it exercises its legislation for all persons 
aud property within its jurisdiction. ‘This being 
the foundation of the right to pass statutes of pre- 
scription or limitation, may not our States, under 
our system, exercise this right in virtue of their 
sovereignty? Or is it to be conceded to them in 
every other particular, than that of barring the 
remedy upon judgments of other States by the lapse 
ot time ?”’ 
Upon the same subject, in Tioga R. Co. vs. Bloss- 
Seward ©. R. Co., 221,. Ed., (U. S.) 331, Mr. Jus- 
tice Bradley, in delivering judgment said: 


‘These decisions upon the construction of the 
statute are binding upon wus, whatever we may 
think of their soundness on general principles’. 

And in the concurring opinion in the same case, it is 
said: 

‘Statutes of limitation are in their nature arbi- 
trary. They rest upon no other foundation than 
the judgment of a State asto what will promote 
the interests of its citizens. Each determines such 
limits and imposes such restraints as it thinks 
proper. 

“In Angell on the Limitation of Actions at Law, 
at p. 14, Sec. 24, the author says: ‘ Under the 
34th section of the Judiciary Act of 1789, 1 Stat. at 
L. 73, the Acts of Limitations of the several States, 
where no special provision has been made by Con- 
gress, forma rule of decision in the courts of the 
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United States, and the same effect is given to then: 
as is given in the State courts.’ ”’ 

See also: McClaine vs. Rankin, 49 L. Ed., (U.S. 
702; Campbell vs. Haverhill, 39 L. Ed., (U. Saas 
Lindsey vs. Gas Co., 55 L. Ed., (U. 8.) 369; Browa 
Forman Co. vs. Kentucky, 54 L. Ed. (U. S$.) 883; 
Flanigan vs. Sierra County, 49 L. Ed., (U. 5.) 597; ies 
Clung vs. Silliman, 7 L. Ed., (U. 8.) 676; Daviews 
Briggs, 24 L. Ed., (U. 8.) 1086; Brunswick Terminal 
Co. vs. Bank, 99 Fed.,(C. C. A.) 635; Fearing vs. 
Glenn, 73 Fed., (C. C. A.) 116; Bergman vs. Bly Gg 
Fed., (C. C. A.) 40. 


It is very clear that an action involving bonds is not 


immune from the application of the principles announced 
in the foregoing authorities, as those authorities show 
that the Federal Courts follow the State Courts in their 
construction of statutes of limitation, regardless of the 
subject matter which such statutes cover, and irrespec- 
tive of whether the action in question be a real or per- 
sonal one. In harmony with these views, in the case of 
Amy vs. Dubuque, 25 L. Ed., (U. $.) 228, where the 
plaintiff sued upon some municipal bonds, Mr. Justice 
Harlan, speaking for the court said: 


‘“The question of limitation presented for 
our consideration upon this writ of error de- 
pends for its solution upon the statutes of Iowa. 
‘It is not to be questioned,’ said this court in 
Hawkins vs. Barney, 5 Pet., 457, that laws lim- 
iting the time of bringing suit constitute a part of 
the /ex fori of every country; they are laws for tlie 
administering justice, one of the most sacred and 
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important of sovereign rights.’ McElmoyle vs. 


Woren, 13 Pet., 312. 

It is as little to be questioned that ‘’The courts 
of the United States, in the absence of legislation 
upon the subject by Congress, recognize the stat- 
ute of limitations of the several States, and give 
them the same construction and effect which are 
given by the local tribunals.’’ Lefingwell v. War- 
fem 2 Black, 599 (67 U.S., XVII, 261); Green 
vs. Neal, 6 Pet., 291; Harpending vs. Dutch Co., 
feet, 455; Davis vs. Briggs, 97 U. S., 628 
XXIV, 1086. 


In the light of this doctrine and again adverting to 
section 312 of the Code of Civil Procedure, we are now 
brought to the question as to when the statute com- 
menced to run against the holder of these bonds, and 
the determination of this question necessarily, under 
section 312, depends upon the time of the accrual of the 
respective causes of action set forth in the amended 
and supplemental complaints herein. This is undeni- 
able, because section 312,C. C. P., provides that ‘‘civil 
actions, wzthout exception, can only be commenced 
within the periods prescribed in this title, after the cause 
of action shall have accrued.”’ 

From this language, it is apparent the cause of action 
In any case must accrue before the statute is set in mo- 
tion, and it is equally manifest that if the various causes 
of action sued upon herein have not accrued, then the 
defendant in error has no standing in this court. Fur- 
thermore—as in other investigations which relate to the 
statute of limitations—the federal courts, when it comes 
to deciding upon the time when the statute commences to 
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run, will follow the decisions of the highest court of 


the State, in which that question is agitated. In Balk- 
ham vs. Woodstock Iron Co., 38 L. Ed. (U. S.), 953} 
the United States Supreme Court said: 
‘‘When the bar of the statute of prescription, 
under the laws aud decisions of the State of 
Alabama, degan to be operative, has been construed 

by the court of last resort of that State. Neces- 
sarily the determination of when the parties had a 
right to sue was a question concerning the con- 
struction when the prescription commenced to run, 

or when they were obliged to bring their action, 
whethor legal or equitable. ‘Those questions were 
purely within the province of the Supreme Court 

of Alabama. In deciding them it passed upon its 
own statutes of limitations or the doctrine of pre- 
scription as applied by it, and we are obliged to 
apply and enforce their conclusions”? 


We respectfully submit that it requires no citation of 
authority to show that the elementary rule is thoroughly 
well settled in California, and practically everywhere 
else, that a cause of action upon a contract arises, as 
soon as a breach of such contract occurs, unless the case 
falls within some exception specified by statute. 


‘:As a general rule, it is held acanse of action 
fora wrongful act, whether negligent or wilful, or 
Jor the breach of a contract or duty, accrues 1mme- 
diately upon the happening of the wrongful act or 
the breach, even though the actual damages result- 
ing therefrom may not accrue until some time 
afterwards, and the statute, therefore, begins to run 
upon the occurrence of the act or the breach com- 
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plained of, and not from the time of the damage 
resulting therefrom.’’ (Citing numerous cases.) 
Middlekamp vs. Bessemer Irrigating Ditch Co., 
HOS) Pac. Rep., 282. 

Now in the case at bar, we submit. that it cannot be 
gainsaid that if the causes of action have accrued at all, 
they must have accrued long before the commencement 
of this action. 

The action is brought upon a number of coupons rep- 
resenting installments of the principal and interest ac- 
cruing upon the respective bonds to which they were 
were originally attached, ach of these coupons con- 
tains a flat, independent promise to pay contingent 
upon the performance of no condition whatever, 
other than the surrender of the coupon. ‘The form of 
the installment principal coupon is as follows. 

‘$25.00. Rialto No. 1. 

Irrigation District 

will pay 

to the bearer at the 
Office of the Treasurer of said District at the Town 
of Rialto, County of San Bernardino, State of Cali- 
fornia, on Jany. 1st, 1902, on surrender of this cou- 
pon the sum of 

Twenty-five Dollars, 
in U. S. Gold Coin, being 1st installment of Prin- 
cipal on bond of said district. Interest on said 
installment will cease after maturity. 

D. ROBINSON, 
Secretary. 

No. 426. 
iered Nov. 17, 1890.” 
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The form of interest coupon is as follows: 
PS. 00: Rialto No. o 
Irrigation District 
will pay 
to the bearer amine 
Office of the Treasurer of said District at the 
Town of Rialto, County of San Bernardino, State 
of California, on Julylst, 1895, on surrender of this 
coupon the sum of 
Fifteen Dollars 
in U. S. Gold Coin, being semi-annual interest on 
Bond No. 426. 


D. ROBINSON, 


Secretary. 
Dated Nov, 17, UooGs 

All of the coupons are of like tenor and effect, except 
as to the numbers, amounts and dates of maturity. 

The bonds were also all of similar tenor and effect 
with the exception of the numbers, each bond being for 
the principal sum of $500.00, bearing interest at 67% per 
annum, payable semi-annually on the first day of Jan- 
uary and July, and all being dated November 17th, 
1890, the form thereof being as follows: 

‘‘Bond No. 426. 
United States of America, 
$500.00. 
State of California. 
$500.00. 
Bond of the 
Rialto Irrigation District. 
Total issue $500.000.00. 
Located in San Bernardino County, Cal. 
For value received, the Rialto Irrigation District, 
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a public corporation, duly organized and existing 
under, and pursuant to the laws of the State of 
California, promises to pay to the bearer hereof, at 
the office of the treasurer of said district, the sum 
of ($500) five hundred dollars in gold coin of the 
United States, at the dates and upon installments 
as follows: at the expiration of eleven years from 
date, five (5) per cent. of said sum; at the expira- 
ration of twelve years from date, six (6) per cent. 
of said sum; at the expiration of thirteen years from 
date, seven (7) per cent. of said sum; at the expi- 
ration of fourteen years from date, eight (8) per 
per cent. of said sum; at the expiration of fifteen 
years from date, nine (9) per cent. of said sum; at 
the expiration of sixteen years from date, ten (10) 
per cent. of said sum; at the expiration of seventeen 
years from date, eleven (11) per cent. of said sum; 
Bate expiration of eighteen years from date, thir- 
teen (13) per cent. of said sum; at the expiration of 
nineteen years from date, fifteen (15) per cent. of 
said sum; at the expiration of the twentieth year 
from date, a percentage sufficient to pay off said 
sum in full. 

Said installinents are to be paid as provided in, 
and only upon the surrender of the respective in- 
stallment coupons, hereto attached. And said dis- 
trict promises to pay interest on said principal at 
the rate of (6) six per cent. per annum, payable in 
gold coin of the United States at the office of the 
treasurer of said district semi-annually, on the first 
day of January and July, ofteach year upon the sur- 
render of the respective interest coupons hereto at- 
tached. Both principal and interest are payable at 
par. 
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This bond is one of a series of bonds amounting 
in the aggregate to five hundred thousand dollars 
caused to be issued by the board of directors of said 
Rialto Irrigation District, and pursuant toa vote 
of the electors of said district at an election held for 
that purpose on the 15th day of November, 1890. 
The said series, of which this bond is one, is com- 
posed of one thousand bonds, each of the denomi- 
nation of five hundred dollars, and said bonds are 
issued by authority of, pursuant to, and after a full 
compliance with all the requirements of the act of 
the legislature of the State of California, entitled 
‘‘An act to provide for the organization and govern- 
ment of irrigation districts, and to provide for the 
acquisition of water and other property, and for the 
distribution of water thereby for irrigation pur- 
poses.’?’ Approved March 7, 1887, and the acts 
amendatory and supplementary thereto. 

The Rialto Irrigation District is composed of cit- 
rus producing lands divided into ten and twenty 
acre farms, irrigated by one thousand (1000) inches 
of water measured under a four-inch pressure, 
piped to each farm lot. All the said bonds and the 
interest thereon are to be paid by revenue derived 
from an annual tax upon the real property of the 
district, which tax is, and the said bonds are, by 
said act of the legislature made alien upon all said 
Ted pnepeni. 

In witness whereof, said Rialto Irrigation Dis- 
trict has caused these bonds to be issued and signed 
by its president and secretary, and its corporate 
seal to be hereunto affixed and the lithographed sig- 
nature of its secretary to be affixed to each of said 
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coupons at the office of the board of directors in said 
Geeerice this 17th day of November, A. D. 1890. 
RL tO IRRIGATION DISTRICT, 
By A. B. FowLer, 
President of said Board. 
By D. Ropinson, 
Secretary of said Board. 

(Seal of Rialto Irrigation District.’’ ) 


It cannot be denied that each Of these coupons consti- 
tutes an independent and distinct obligation and that this 
is true, regardless of whether or no such coupons are 
severed from the bond, to which they were originally 
annexed, and therefore upon the non-payment of the 
amounts agreed to be paid on the respective dates spect- 
fied in the coupons, the 2zght of action immedtately be- 
came complete. If this is not true, there is certainly no 
room for any argument to the effect that it became com- 
plete subsequently, for what las happened since the re, 
spective maturity dates of these coupons to render these 
causes of action thereon any more complete than they 
Mere wpou sich maturity dates? We reiterate, that if 
they did not then become complete, they are not com- 
plete now. 

Mimeiark vs. lowa City, 22 L. Ed., (U. S.,) 427, the 
United States Supreme Court said: 


‘All statutes of limitation begin to run when the 
right of action 7s complete, and it would be excep- 
tional and illogical to hold that the statute sleeps 
with respect to claims upon detached coupons, 
whilst a complete right of action upon such claims 
exists in the holder.”’ 


In Koshkonong vs. Burton, 26 L. Ed. (U. 5S.) 886, 
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where suit was brought on some municipal bonds and 
attached coupons, the same court said: 

“None Of the coupons have ever been detached 
from the bonds nor paid, except those maturing 
July 1, 1857, and January 1, 1858. The coupons 
are all alike except as to dates of maturity. They 
are coniplete instruments, capable of sustaining sep- 
erate actions, without reference to the maturity or 
ownership of the bonds. * 4 5 ‘ 
This action is barred as to all coupons maturing 
niore than six years before its commencement, 
whether such coupons weve separated or not from 
the bonds to which they were originally attached. 
This, upon the authority of Amy vs. Dubuque, 98 
(U. S.) 470 (XXV., 228), with the doctrimesiia 
which we are entirely satisfsd. We there said, 
construing the statutes of Iowa, upon the subject 
of limitation, that suits upon unpaid coupons, such 
as those in suit, might be maintained in advance of 
the maturity of the principal debt; that ‘Upon the 
non-payment at maturity of each coupon, the holder 
had a complete cause of action. In other words, he 
might have instituted his action to recover the 
amount thereof at their respective maturities. 
from that date, therefore, the statute commenced to 
run against them. Upon principie, his failure or 
neglect to detach the coupon and present it for pay- 
ment at the time when, by contract, he was entitled 
to demand payment could not prevent the statute 
from running.’’ 


So also, in Amyvs. Dubuque, 25L. Ed., (U. S.)228, 
the same court said: 


‘The case of Clark vs. Iowa City, arose under 
the same statute of limitations which is invoked by 
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the City of Dubuque for its protection in this case. 
It is cited by counsel for plaintiff in error in sup- 
port of the proposition that limitation, under the 
Iowa statute, does not commence to run against a 
coupou tntil it is detached from the bond. ‘There 
are some expressions in the opinion in that case 
which, standing alone, would seem to sustain that 
construction of the statute. But it is quite obvious, 
from the whole opinion, that the conclusion reached, 
upon the point necessary to be decided, did not rest 
upon the isolated fact that the coupons sued on 
had become severed from the bond. It did rest 
mainly, upon the ground that the coupons sued on 
were specialties, separate written contracts, capable 
of supporting actions after thetr maturity, without 
reference to the maturity or ownership of the bonds. 
We distinctly held in that case, that all statutes of 
limitation begin to run when the right of action ws 
complete. ‘We said: ‘‘Every consideration, there- 
fore, which gives efficacy to the statute of limita- 
tious, when applied to actions on the bonds after 
their maturity, equally requires that similar limita- 
tions should be applied to actions upon the coupons 
after their maturity.’ Our answer to the specific 
question certified to us was, ‘That the Statute of 
Iowa, which extends the same liniitations to actions 
on all written contracts, sealed or unsealed, began 
to run against the coupons in suit from their re- 
spective maturities.’ So far, then, from that case 
supporting the defense of the city, it is an express 
authority for the position that the limitation of ten 
years, prescribed by the Iowa statute, applies equal- 
ly to bonds and their coupons. ‘The only material 
respect in which this case differs from Clark vs. 
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Iowa City, is that the coupons in suit here have 
never been severed from the bonds, and are held 
by the same person who owns the bond, while in 
that case they were severed fron bonds which had 
been previously paid off. But this difference can- 
not logically, or in view of the Iowa decisions, af- 
fect the construction of the statute under examina- 
tion. The right of the plaintiff in error to sue up- 
on the coupons was complete after thetr non-pay- 
ment at maturity, whether they had been previous- 
ly severed or not from the bond. Upon principle, 
his failure or neglect to detach the coupon and 
present it for payment at the time when by contract 
he was entitled to demand payinent, could not pre- 
vent the statute from running from that date. 
Such a construction of the statute would defeat its 
manifest purpose, which was to prevent the insti- 
tution of actions founded upon written contracts 
after the expiration of ten years, without suit, from 
the time ‘their causes accrue;’ that is, from the time 
the right to sue for a breach attaches.”’ 
When it is recalled that as we have seen the Califor- 
nia Code of Civil Procedure expressly provides that the 


statute applies to all cases wethout exception, except 


where the statute otherwise prescribes. (Sec. 312 C. 
C. P.), of course, it would be peculiarly illogical @ies 
the California courts to depart from the rule mentioned 
in the last three cases we have cited and the California 
Supreme Court is in accord with the rule and has re- 
peatedly held that the statute applies to a// actions. 
In the case of Collins vs. Driscoll, 69 Cal., 552;stm@ 
court said: 
“The statute of limitations begins to run when 
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the right of actzon accrues, and never before. This 
is a general rule, and applies to a//actions.’’ 
In the case of Jones vs. Nicholl, 82 Cal., 34, the 
court said: 

“Tt is also a well-settled rule of law that the 
statute of limitations begins to run when a right of 
action accrues. ‘This is a general rule, and applies 
to al/ actions’’ 

imme aie oate etc. Co. vs. sierra etc., Co., 158 Cal., 
690, where bonds and coupons were sued upon, the Cal- 
ifornia Supreme Court said: 

‘The coupons in question were in the usual 
form, each consisting of a simple promise to pay to 
bearer, at a given date and place, the sum of thirty 
dollars, being six months’ interest on one of the 
bonds. In the absence of any provision to the con- 
trary in the bonds, or in the instrument securing 
them, it is undoubtedly the general rule that such 
coupons are zzdependent obligations, and that, at 
least when they have been detached from the bonds 
and transferred to others than the holders of the 
bonds, the statute of limitations begins to run from 
the time of their maturity. (Short on Law of Rail- 
way Bonds, Sec. 75; Jones on Corporation Bonds 
and Mortgages, Sec. 267; Amy vs. Dubuque, 98 
eeo., 4/0; Clark vs. Iowa City, 20 Wall., 585; 
Koshkonong vs. Burton, 104 U. S., 668; Nash vs. 
FE] Dorado County, 24 Fed., 252; Huey vs. Macon 
Co., 35 Fed., 481; Galveston vs. Loonie, 54 Tex., 
Sue Pnteadeill vs. Commrs., 116 N. C., 616, (21 
S. E., 425.) The appellant claims, however, that 
a different rule has been established in this State by 
the decision in Meyer vs. Porter, 65 Cal., 67, (2 
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Pac., 884), and the two companion cases of Roed- 
ing vs. Porter, (Cal.) 2 Pac., 888, and Haumeister 
vs. Porter, (Cal.) 3 Pac., 123, decided in the same 
month as the Meyer case, and based upon its au- 
thority alone. Meyer vs. Porter was an appeal 
from a judgment denying a writ of mandate to 
compel the treasurer of the city of Sacramento to 
pay certain coupons out of funds in his possession. 
The trial court had sustained a demurrer to the 
petition ot the writ. In the Supreme Court var- 
ious objections to the granting of the relief sought 
were considered and overruled. ‘The opinion con- 
cludes with these words: ‘‘and as the coupons par- 
take of the nature of the bonds to which they be- 
long, and against which the statute of limitations 
had not run, they were not barred by the statute.’ 
There is no further discussion of the point, nor is 
there, in the report of the case, any showing of the 
facts upon which the bar of the statute was claimed 
to have arisen. We are not informed whether the 
coupons were independent obligations, negotiable, 
and enforceable, by others than holders of the 
bonds, nor whether, if so enforceable, a right of ac- 
tion had in fact accrued at such time as to make 
the bar of the statute applicable. Under these cir- 
cumstances, we do not regard the isolated expres- 
sion above quoted as binding this court to the doc- 
trine that an action upon interest coupons is never 
barred by iapse of time until a right of action on 
the bond itself would be barred. On the contrary, 
we are inclined to take the view expressed by the 
United States Circuit Court of Appeals for the 
ninth circuit in Mather vs. City and County of San 
Francisco, 115 Fed., 37, 43, (52C. C. Avia 


639), where the following language was used in 
reference to the foregoing statement of this court in 
Meyer vs. Porter: ‘‘It is claimed for this utterance 
of the court that it announces the rule that an ac- 
tion upon coupons is not barred until the statute 
of limitations has run against the bonds to which 
they were attached. We do not «understand 
the decision, although it is impossible, from the 
meagre statement of the case, to determine the pre- 
cise bearing of the remarks of the court. We are 
inclined to think that by the use of the language 
so quoted, it was intended only to affirm the well 
settled rule that in the application of the statute of 
of limitations the coupon, although it may not be 
in form the same kind of instrument as the bond to 
which it belongs, will partake of the contractual 
nature of the latter, and both will be governed by 
the sanie statute of limitations; that is to say, if the 
bond be a specialty the coupon, which may be a 
sunple proniise to pay, will be considered a spe- 
cialty, and be governed by the statute of limitations 
applicable to specialties. City of Lexington vs. 
Butler, 14 Wall., 282.’’ Although the distinction 
between specialties and writings not under seal 
had been abolished in this State, it is probable 
that the writer of the opinion in Meyer vs. Porter 
had in mind the rule just referred to. To this ex- 
tent, it is quite true that ‘‘the coupons partake of 
the nature of the bonds to which they belong,”’ 
and the question whether an action on the coupons 
is barred must accordingly be answered by refer- 
ence to the statute prescribing the period of limita- 
tion for an action on the bonds. ‘This was all that 
was decided in Lexington vs. Butler, 14 Wall., 
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282, and City of Kenosha vs. Lamson, 9 Wall., 
483, although the opinions of the Supreme Court 
of the United States in these cases contained ex- 
pressions which, taken alone, might have been 
and, indeed, were by some interpreted to mean that 
an action on the coupons was not barred until anac- 
tion on the bonds would be. Such was not, how- 
ever, the true meaning of the decisions, as is 
clearly pointed out in Clark vs. Lowa Cfty, 20 
Wall., 585, and other cases. In view of all this, 
we think there is nothing in Meyer vs. Porter to 
prevent this court from applying the rule supported 
by reason, as well as by overwhelming authority, 
viz.: that, in the absence of some special cireum- 
stance to the contrary, the period of limitation of 
an action on coupons begins to run from the date of 
the maturity of the coupons.”’ 


In Angell on Limitations in section 42, it is said: 
‘In general, it may be said that it is a rulemm 
courts of equity, as well as in courts of law, that 
the cause of action or suit arises when and as soon 
as the party has a right to apply to the proper tribu- 
nals for relief.’ 
The Supreme Court of Kansas upholds this elemen- 
tary doctrine in McDaniel vs. Cherryvale, 136 7agm 
899, and says: 


‘It is settled that whenever one person may sue 
another, a cause of action has acccrued, and the 
statute begins torun. 25 Cye, Gaon. 


See also Griffin vs. Macon Co., 36 Fed., 855. 
Authorities might be multiplied indefinitely which 
uphold the legal platitude that the commencement of 
the running of the statute synchronizes with the accrual 
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of the cause of action and it is patent that the rule is 
firmly imbedded in California jurisprudence and we re- 
spectfully submit that section 312, C. C. P., cannot be 
ignored without overturning the ancient and unques- 
tionable doctrine that the transcendent and uncontrol- 
lable sovereign power of the legislature cannot be modi- 
fied, controlled or nullified by the courts. 


“The power and jurisdiction of Parliament, says 
Sir Edward Coke, is so transcendent and absolute, 
that it cannot be confined, either for causes or per- 
sons, within any bounds. It hath sovereign and 
uncontrollable authority in the making, confirm- 
ing, enlarging, restraining, abrogating, repealing, 
reviving and expounding of laws.’’ 

iPBiaekstone Com., 161. 


It is axiomatic that, in the absence of constitutional 

objection, similar powers are vested in our legislature. 
Lukens vs. Npe, 156 Cal., 498. 

Notwithstanding it is clear that if the causes of action 
on the coupons in the case at bar have accrued at all 
they accrued—in accordance with all the authorities— 
upon the respective maturity dates of the coupons; not- 
withstanding the existence of section 312,C. C. P., 
which by its express terins, admits of no exception appli- 
cable here being made to its operation and squarely 
announces the elementary rule—old as the common 
law, and consistently upheld by the California courts 
—that the accrual of the right to sue and the run- 
ning of the statute go hand in hand; notwithstanding 
that section 337, C. C. P., in unmistakable language 
clearly provides that ‘an action upon any contract, ob- 
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ligation or liability founded upon an instrument in 
writing’? must be commenced within four years; not- 
withstanding that it is well settled that the federal courts 
will follow the decisions of the court of last resort of the 
State where the controversy arises, in construing the 
statute of liniitations, and notwithstanding that a large 
number of these coupons matured more than four years 
before the commencement of this action, in spite of all 
these features of the case, the learned judge of the Dis- 
trict Court rendered judgment in favor of the defendant 
in error, for the full amount of each and every coupon 
sued upon herein. 

‘The theory of the learned court appears to have been 
that the case fell within what is sometimes called the 


” which has been enunciated 


‘“particular fund doctrine, 
in such cases as Lincoln County vs. Luning, 33 L. Ed. 
(U. S.,) 766, and Robinson vs. Blaine County, 90 Fed., 
63, and that cousequently, the statute did not run for 
the reason that it was admitted that on the first day of 
January, 1895, and ever since that date the plaintiff im 
error failed to have sufficient funds with which to pay 
the coupons in question. (Tr., p. 52.) This leads us 
to an examination of this doctrine. 
Particular Fund Doctrine. 

Should we indulge the hypothesis that such a doc- 
trine is ever applicable to a case arising in this State, 
it is apparent we submit, that it would involve inserting 
in our statute of limitations an exception to its opera- 
tion, which exception is not specified therein; in fine, it 
would be attempting something which we have already 


es 


seen, the paramouut authority of our legislature and 
our State Supreme Court say cannot be done. This is 
obvious because, asour legislature has clearly defined the 
accrual of the cause of action as the commencenient of the 
period within which, zv/hout any exception, save such as 
the statute has prescribed, a// actions must be commenced 
mec 312, C. C. P.,) andas our State Supreme Court 
lias repeatedly reiterated this rule, and held that the 
statute does apply to a// actions and that no power is 
vested in the courts to add exceptions to the statute, it 
necessarily follows that to say that in certain cases, not 
within the statutory exceptions, the statute will not run, 
amounts to nothing less than adding exceptions to the 
statute and ignoring both the mandate of the legislature 
and the decisions of our State court, and subverting the 
rule that the federal courts will be controlled by the 
State Supreme Court decisions on questions relating to 
the statute of limitations. 

Weare to the plain language of Section 312, C. C. P., 
our opponent is therefore confronted with two alterna- 
tives—either to take the position that the causes of ac- 
tion here have not accrued, and consequently, the stat- 
ute has not been set in motion, in which event this ac- 
tion was prematurely brought, and hence he cannot re- 
cover anything; or on the other hand, to adopt the start- 
ing attitude and legal solecism that, although it is idle 
to deny, he could have sued upon each coupon, as it ma- 
tured, and hence, the cause of action was complete and 
accrued contemporaneously with such maturity, yet, in 
defiance of the perspicuous and mandatory terms of sec- 
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tion 312, he is entitled to divorce the operation of the 
statute from the accrual of the cause of action, which 
two things, our legisiature and our State Supreme Court 
unite in declaring inseparable. To choose the latter 
horn of the dilemma, we submit, would only lead us into 
an intellectual fog, because it is the equivalent of as- 
serting: (1) that the legislature did not mean to say 
what it has said in language which could not be plainer, 
and it also involves complete nullification of section 312 
and the decisions of the State courts; (2) that the ele- 
mentary principle of the concurrence of the running of 
the statute with the right to sue must be entirely over- 
thrown, and (3) that the well settled doctrine that the 
federal courts will, on this subject, be guided by the de- 
cisions of the local courts is a myth. 

To escape from such a palpable reductio ad absurdum, 
the defendant in error endeavored, in the court below, 
to establish the notion that these coupons were in reality 
payable only and exclusively from a particular fund and 
in his brief filed in that court, he said:— 


‘Where a county warrant is made payable out 
of special fund no action can be matntained until 
the sund out of which wt ts payable comes into extst- 
ence, and the statute does not begin to run until 
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Wetmore vs. Monona County, 73 Iowa, 88, (34 
Nols) 


After making this quotation he goes on to say: 
‘Fach of the bonds sued on herein contains a re- 
cital to the effect that it is one of a series issued by 
authority of and pursuant to the requirements of 
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the Wright Act, (title of the Wright Act being 
quoted in full in the bond, ) and each bond contains 
a further recital, as follows: 


‘All the said bonds and the interest thereon are 
to be paid by revenue derived from an annual tax 
upon the real property of the district, which tax is 
and the said bonds are by said act of the legislature 
miade a lien upon all of said real property.’’ 


This recital is of particular consequence upon the 
question of the payment out of a particular fund. The 
law under which the bonds were issued provides for the 
levy of an assessment to pay the same, axd the bond zt- 
self contains a recital to the effect that zt 7s payable only 
out of the fund which ws to be provided tn a particular 
way for that purpose. It amounts in effect, if not in 
terms, to a promise on the part of the district to pay the 
principal and interest of the bond at the dates therein 
mentioned, provided the fund out of which the payment 
2s to be made shall have been collecied.”’ 

(Plaintiff’s brief, pages 18-19, filed in District Court.) 

In other words, it will be seen from these extracts 
from his brief, the defendant in error takes the position 
that the payment of these bonds is conditzoned upon the 
existence of the so-called ‘‘particular fund’’ and he 
plants himself on the doctrine of Wetmore vs. Monana 
County (34 N. W., 751-Ia.) that zo action can be main- 
tamed in the absence of such fund. When it is recalled 
that it was stipulated no fund has existed since January 
ist, 1895, (Tr., p. 53) and hence the proviso and con- 
dition, contended for by the defendant in error, has not 
been complied with, it is difficult to see why defendant 
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in error, if histheory be correct, has not argued himself 
out of court. It certainly is apparent that he is insist- 
ing upon an absurd legal anomaly to assert in one 
breath that it is expressly stipulated in these bonds that 
they are ONLY payable from a certain fund and that 
the promise of paynient contained in the bond is coupled 
with a proviso which makes payment conditional upon 
the fund having been first collected, and in the next 
breath to assert that he is entitled to a money judgment 
upon the bonds and that he has a complete cause of ac- 
tion, notwithstanding that upon his own admissions, 
neither the fund exists, nor has such condition prece- 
dent been performed. 
In Wetmore vs. Monona Co., (Ia.,) 34 N. W., Rep. 
751, the court said: 
‘“The warrant was made payable out of a special 


fund and the defendant was zot liable to action on 
the warrant, until the fund out of which it was 


made payable came into existence.”’ 

In Travelers Ins. Co. vs. Denver, 18 Paci) S5cquaum 
Supreme Court of Colorado affirmed a judgment sus- 
taining a demurrer in an action brought wpon a war- 
rant, payable out of a special fund because the complaint 
contuined no allegation that there was money in such 
fund and said: 


‘Tt seems to be well settled that in an action up- 
on warrants drawn on a special fund, it is necessary 
for the plaintiff to allege that ‘here zs money in that 
fund to pay the same. Reeve vs. City of Oskkosh, 
33 Wis., +77; Campbell vs. Polk Co., 49 Mam 
214; Board vs. Mason, 9 Ind., 97; 1 Dill. Mun. 
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erp. occ. 505; 1 Daniel, Neg. Inst., Sec. 433. 
The warrants contain a direction to the treasurer of 
the city to pay ‘out of the 20th St. sewer fund’, to 
the order of Joseph Williams, the sums in said war- 
rauts named. It is claimed by plaintiff in error 
that this direction to pay ‘out of the 20th St. sewer 
fund’ must be considered as descriptive of the pur- 
pose for which the warrants were drawn. We do 
not think the claim well founded.”’ 

In Forbes v. Board, etc., of Grand County, 47 Pac. 
388, at p. 390, the Supreme Court of Colorado said: 

“But no action can rightfully be brought upon 
such warrant zzzl the furd ts so ratsed, or the same 
might have been, by the levy and collection of the 
tax provided by the revenue law. Brewer vs. Otoe 
Co., supra. In other words, zo right of action ac- 
crues on such warrant until it is made to appear 
that one of these conditions exists. Logically, 
therefore, the statute of limitations does not com- 
mence to run wzztel the happening of such contin- 
gency.” 

In the last mentioned case, the court held a demurrer 
was properly sustained because no cause of action was 
stated in the absence of any allegation showing existence 
of funds and the court also clearly upholds the doctrine 
that the accrual of the cause of action and the operation 
of the statute are contemporaneous. 

In Section 433 of Daniels on Negotiable Instruments, 
it is said: 

“Where a warrant or urder is made payable out 
of a particular fund, it creates no general charge 
against the corporation, but only against the fund 
which is designated.’’ 


ar 
said: 


In 
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Section 51 of Burroughs on Public Securities, it is 


‘When warrants are drawn payable out of a 
particular fund, they create no general labzlity 
against the municipality, upon which an action may 
be matntammed by the holder. ‘The municipality in 
such cases is only liable for the proper administra- 
tion of the fund, and when that is exhausted its 
liability to a holder ceases. 

‘‘In Kingsbury vs. Pettis County, the warrant 
was payable out of ‘the road and canal fund,’ and 
had ceased to be available for the purposes of dis- 
charging the warrants, having been diverted from 
the county by legislative enactment. It was held 
that in order to make the county liable it must be 
shown that the county ad received the fund and 
applied it to other uses than called for by the war- 
rant. The diversion of the fund by the legislature 
created no liability on the general funds of the 
COMmLys 


Argenti vs. City of San Francisco, 16 Cal., 256) 


the court says: 


‘Tn reference to the warrants, the rights of tie 
plaintiff stand upon a different footing. They are 
drawn upon a particular fund, and cannot, there- 
fore be regarded either as bills of exchange or 
promissory notes. ‘The designation of the fund was 
not intended as a mere direction to the treasurer, 
and such is not its legal effect. He had no discre- 
tion as to the model] or meausof payment. He 
was required to pay from moneys belonging to the 
fund mentioned in the warrants, and was not at 
liberty to resort to any other source for that purpose. 
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The effect of the warrants must be controlled by 
the ternis and conditions expressed upon their face, 
and these are too plain to admit of any doubt as to 
their construction. The failure to pay them did 
forealter their nature, or so change their legal 
effect as to render them the proper subjects of an 
action. The only remedy was an action upon the 
the original indebtedness, and in such an action it 
is possible that the warrants might have been used 
as evidence for the purpose of establishing the 
iudebtedness. It is clear, however, that #0 action 
can be maintained upon the warrants themselves. 
ss s i * The warrants by themselves 
furnish no ground of recovery. ‘They are neither 
bills of exchange nor promissory notes; they are 
drawn against a particular fund, and are not pay- 
able absolutely but ovly 22 case the desrgnated fund 
2s sufficient to meet them.’’ 
iit ene. of Plead. and Practice, at page 531, it is 
said: 
‘“Where an order is drawn payable out of certain 
funds to come into the hands of the acceptor, 27 


must be averred that such funds have come to his 
hands.’ 


See also: Freehill vs. Chamberlain, 65 Cal., 603. 
Winston vs. Spokane, 41 Pac. (Wash. ), 888. 
Faulkner vs. Seattle, 53 Pac. (Wash.), 365. 
ijeanivs. Walla Walla, 92 Pac. (Wash.), 895. 
Brix vs. Catsop, 80 Pac. (Ore.), 650. 

Rice vs. Porter, 16 N. J. L., 446. 

Rolli vs. Sarell, 16 Eng. Com. Law, 422. 
ivedman vs. Chacey, 73 N. W., 1081. 

Goodrich vs. Detroit, 12 Mich., 279. 
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Second National Bank of Lansing vs. Lansing, 
25 Mach 207. 

Furthermore, section 15 of the Wright Irrigation Act, 
(Cal. statutes, 1887, page 36), distinctly provides that 
bonds issued thereunder ‘“‘shall be xegot:able in form,” 
and it is not debatable that no such thing can exist asa 
negotiable instrument which is payable solely from a 


particular fund. 
In section 3088 of the Civil Code of California, it is 


provided: 

‘fA negotiable instrument must be made payable 
in money only and without any condition not cer- 
tain of fulfillment, except that it may provide for the 
payment of attorney’s fees and costs of suit, in 
case suit be brought thereon to compel the payment 
tiereot, | 

In section 107, in Randolph on Commercial Paper, it 
is said: 

‘As we have seen, the commercial charactemmes 
an instrument depends upon its being a contract 
for unconditional payment. From this follows the 
rule that 7¢ wust not be made payable out of any 
particular fund, and if made so payable, its nego- 
tiability is destroyed thereby.’’ 

In section 50 in Daniel on Negotiable Instruments, it 
is said: 

‘In accordance with these principles, the char- 
acter of the instrument as a bill or note is destroyed 
if it be made payable expressly or by implication ozt 
of a particular fund, for its payment becomes then 
conditioned on the sufficiency of that fund, which 
may prove inadequate. ’’ 
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In 4 Am. and Eng. Enc. of Law (2nd Ed.), page 87, 
it is said: 

‘“Tnstruments drawn upon a particular fund, 
whether the fund has already accrued or is to ac- 
crue in future, ave not negotiable bills or notes, 
since they do not carry the general personal credit 
of the maker and since they are contingent upon 
the sufficiency of the fund on which they are 
drawn.”’ 

If it be true that these bonds do contain the implied 
proviso, contended for by our opponent, and are payable 
only from a particular fund, it necessarily follows that 
they are non-negotiable and therefore fail to conform to 
the mandatory terms of the enabling act under which 
they purport to have been issued and are thereby ren- 
dered void. 

In section 42 of the Wright Act, (Cal. Statutes, 1887, 
p. 44, it is provided that:— 

‘The board of directors, or other officers of the 
district, shall have no power to incur any debt or 
liability whatever, either by issuing bonds, or other- 
wise, 27 excess of the express provisions of this Act, 
and any debt or liability incurred, in excess of such 
express provisions, shall be and remain absolutely 
vord.”? 

This last quoted section, we submit, unquestionably 
makes the provisions of the act concerning the issuance 
of the bonds, mandatory, as it is provided in that section 
that the consequence of non-compliance with its terms 
renders the attempted incurring of liability by the 
irrigation district absolutely vord, and the section seems 
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to have been drawn with reference to the well settled 
distinction between a mandatory and a directory statute. 

‘CA statute is mandatory when non-compliance 
therewith will render the act done under it adso- 
lutely voud. 

‘‘Directory.—If a statute is such that disre- 
gard of its provisions will constitute an irregularity, 
but one not necessarily fatal to acts done or proceed- 
ings had thereunder, it is said to be directory.” 


26 Am. and Eng Enc. of L., (2nd Ed.,) paige 
We respectfully submit that section 42 means just 
what it says, and that the legislature—well knowing 
that the class of men who would in all probability, in 
rural communities, act as directors of irrigation districts, 
would be men inexperienced in business, legal and finan- 
cial matters—wisely provided that the powers of irri- 
gation district directors should be confined within spe- 
cific channels and hedged about with insuperable limi- 
tations, thereby preventing such communities from be- 
ing subjected to stupendous liabilities by reason of ill 
advised steps of such directors. 

‘It may be stated generally that where special 
powers for the accomplishment of a particular pur- 
pose are conferred by statute upon corporations or 
individuals, the acts conferring such powers are to 
be construed strictly and the powers cannot be ex- 
ercised for any collateral purpose.’’ 

26 Am. and Eng. Enc. of Law, (2nd Ed.,) p. 

665. 
See also: Hughson vs. Crane, 115 Cal., 404. 


Stimson vs. Allessandro Irrig. Dist., 135 Cal., 
239: 
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Sutro vs. Petit, 74 Cal., 332. 
eeman vs. Perris Irrig. Dist., 140 Cal., 540. 

In the light of these precedents, and indulging the 
theory of defendant in error that these bonds are paya- 
ble only from a particular fund, it is not easy to see how 
the defendant in error can consistently maintain that he 
is entitled to any judgment on a single coupon in this 
case. Nevertheless, in order to find foundation for his 
argumieut, that the statute has not been set in motion 
here, it is essential—unless logic be thrown to the 
winds aud our local statutes of limitation and decisions 
be also cast into the melting pot—to maintain that his 
causes of action on these coupons have not accrued, 
otherwise, he would be confronted with the unavoidable 
consequences which section 312 of our Code of Civil 
Procedure so emphatically prescribes shall result after 
a cause of action accrues, and he would then be driven 
to attempting the impossible. In other words, in such 
event, he would have then to vindicate his hypothesis 
of ascribing to causes of action, based on these coupons, 
the attribute of immortality, by virtually repealing sec- 
tion 312, and by overruling the decisions of our State 
Supreme Court, and by obliterating the fundamental 
principle which makes the running of the statute an in- 
dispensable accompaniment of the right to sue, unless it 
is otherwise prescribed by statute. 

However, the attitude of defendant in error—in in- 
sisting that these coupons are only payable from a special 
fund and that they import a condition that money shall 
first be in the fund before the promise to pay becomes 
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operative—is equally as untenable as would be the other 
alternative we have mentioned, with which he is faced, 
and no support for the notion that this case is exempted 
from the operation of the statute, because the cause of 
action has not accrned, can be derived from an examina- 
tion of the bond or coupon. 

In the first place, we have seen that each coupon con- 
tains a flat promise to pay on surrender of the coupon, 
and constitutes a separate and independent cause of ac- 
tion. 

The assertion of defendant in error, that ‘‘the bond 
itself contains a recital to the effect that it is payable 
only out of the fund which is to be provided,’’ cannot be 
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substantiated. The word ‘‘only’’ does not appear in 


the recital at all and with that word eliminated there re- 
mains no vestige of any color for the theory of our op- 


poneut. 
The bond does recite (Tr., p. 22,) that: 

‘All the said bonds and the interest thereon are 
to be paid by revenue derived from an annual tax 
upon the real property of the district, which tax is, 
and the said bonds are by said act of the legisla- 
ture made a lien upon all said real property.”’ 

Furthermore, the Wright Act (Cal. Stat., 1887, p. 
36), contains the following provisions: 

cae. IS a 2 i i “Tf a iim 
jority of the votes cast are ‘‘Bonds -—Yes’’, the 
Board of Directors shall immediately cause bonds 
in said amount to be isstied; said bonds shall be 
payable in gold coin of the United States, in in- 
stallments as follows, to-wit: At the expiration of 
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eleven years not less than five percent of said 
bonds; at the expiration of twelve years not less 
than six per cent; at the expiration of thirteen 
years not less than seven per cent; at the expira- 
tion of fourteen years not less than eight per cent; 
at the expiration of fifteen years not less than nine 
per cet; at the expiration of sixteen years not less 
Miaieten per cent; at the expiration of seventeen 
years not less than eleven per cent; at the expira- 
tion of eighteen years not less than thirteen per 
ceut; at theexpiration of nineteen years not less 
than fifteen per cent and for the twentieth year a 
percentage sufficient to pay off said bonds; and 
ew@all bear interest at the rate of six per cent per 
annum, payable semi-annually on the first day of 
Waouary aud July of each year. The principal and 
interest shall be payable at the office of the T'reas- 
urer of the district. Said bonds shall be each of 
the denomination of not less than one hundred dol- 
lars, nor more than five hundred dollars, shall be 
negotiable in form, signed by the president and 
secretary, and the seal of the board of directors 
shall be affixed thereto. They shall be numbered 
consecutively as issued, and bcar date at the time 
of thew wssue. Coupons for the interest shall be 
attached to each bond signed by the secretary. Said 
bonds shall express on their face that they were is- 
sued by authority of this Act, stating its title and 
date of approval. The secretary shall keep a record 
of the bonds sold, their number, the date of sale, 
the price received, and the name of the purchaser. 

sec. 16. The Board may sell said bonds from 
time to time, in such quantities as may be neces- 
sary and most advantageous, to raise money for the 
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coustruction of said canals and works, the acquisi- 
tion of said property and rights and otherwise to 
fully carry out the objects and purposes of this Act. 
Before making any sale the Board shall, at a meet- 
ing, by resolution, declare its intention to sell a 
specified amount of the bonds, and the day and 
hour and place of such sale, and shall cause such 
resolution to be eutered in the minutes, and notice 
of the sale to be given, by publication thereof at 
least twenty days, in a daily newspaper published 
in the cities of San Francisco, Sacramento, and Los 
Angeles, and in any other newspaper, at their dis- 
cretion. The notice shall state that sealed propo- 
sals will be received by the Board, at their office, 
for the purchase of the bonds, till the day and hour 
named in the resolution. At the time appointed 
the Board shall opeu the proposals, and award the 
purchase of the bonds to the highest responsible 
bidder, and may reject all bids; but said Board shall 
in no event sell any of the said bonds /o7 less than 
ninety per cent of the face value thereof. 

Sec. 17. Said bonds, and the interest thereon, 
shall be paid by revenue derived from an annual 
assessment upon the real property of the district; 
and all the real property in the district shall be and 
remain liable to be assessed for such payments as 
hereinafter provided.”’ ia : ‘ 

Sec. 34. Upon the presentation of the coupons 
due to the treasurer, he shall pay the same 7am 
said Bond Fund.” 

Section 22 of the Wright Act, as amended in 1889, 
(Cal. Statutes 1889, p. 16) is as follows: 


‘‘Section 22. The Board of Directors shall then 
levy an assessment sufficient to raise the annual in- 
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terest on the outstanding bonds; and at the expira- 
tion of ten years after the issuing of bonds by the 
Board, must increase said assessment for the ensu- 
ing ten years in the following percentage of the 
principal of the whole amount of bonds then out- 
standing; to-wit: For the eleventh year, five per 
Cent, tor the twelfth year, six per cent; for the 
thirteenth year, seven per cent; for the fourteenth 
wear, eight per cent; for the fifteenth year, nine 
percent; for the sixteenth year, ten per cent; for 
the seventeenth year, eleven per cent; for the 
eighteenth year, thirteen per cent; for the nine- 
teenth year, fifteen per cent, and for the twentieth 
year, a percentage sufficient to pay off said bonds. 
The secretary of the board must compute and enter 
in a separate column of the assessment book the 
respective sums in dollars and cents to be paid as 
an assessment on the property therein enumerated. 
When collected the assessment shall be paid into 
the district treasury, and shall constitute a special 
mame to be called the “Bond Fund of .................. 
Irrigation District.’ In case of the neglect or re- 
fusal of the board of directors to cause such assess- 
ment and levy to be made, as in this Act provided, 
then the assessment of property made by the county 
assessor and the State Board of Equalization shall 
be adopted and shall be the basis of assessments for 
the district, and the board of supervisors of the 
county in which the office of the board of directors 
is situated shall cause an assessment roll for said 
district to be prepared, and shall make the levy re- 
quired by this Act in the same manner and with 
like effect as if the same had been made by said 
board of directors, and all expenses incident thereto 
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shall be borne by such district. In case of the neg- 
lect or refusal of the collector or treasurer of the 
district to perform the duties imposed by law, then 
the tax collector and treasurer of the county in 
which the office of the board of directors is situated 
must respectively perform such duties, and shall 
be accouutable therefor upon their official bonds as 
in other cases.”’ 

It is apparent from these quotations that neither the 
bonds nor the statute contain any language which limits 
the sources of payment for the bonds or coupons exclu- 
sively from any particular fund. There is no provision 
to the effect that these bonds or coupons shall be paid 
only from any special fund. It 1s true the act provides 
a special fund shall be raised by assessmient which shall 
constitute a special fund, to be called the ‘Bond Fund”? 
and upon the presentation of the coupons due to the treas- 
urer, he shall pay the same from said Bond Fund. 
Even if these provisions could be construed as a limita- 
tion upon the purposes to which this fund can _ be de- 
voted, the converse would not be true. There is a man- 
ifest distinction between making an obligation payable 
only from a particular fund and making a fund applica- 
ble ovly to the payment of such obligation. Because a 
given fund can be used to pay only certain bonds is no 
reason for claiming such bonds are payable solely from 
such fund. (Kimball vs. Commissionsrs, 21 Fed., 
145.) 

It is also interesting to note that the Act, approved 
by the Legislature on March 31st, 1897, covering the 
government of irrigation districts (Cal. Statutes 1897, 
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p., 267) omits the provisions of the original Wright Act, 
which refer to the raising of any special bond fund and 
the payment of bonds therefrom. 

With these principles in mind, the conclusion is un- 
avoidable that the bonds and coupons in question consti- 
tute general obligations of the irrigation district, and 
are clearly distinguishable from that class of obligations 
which are payable ov/y from a particular fund and from 
no other source, upon which latter class, no cause of ac- 
tion for a money judgment can arise until the fund from 
which they are payable comes into existence. Our con- 
clusion is thoroughly wel! supported by reason and au- 
thority and we submit it is impossible to see how instru- 
ments, containing as these do, flat agreements to pay 
specific sums of money, on certain dates, upon surrender 
of the coupons, can be distorted into obligations payable 
exclusively and only and solely from a particular fund, 
simply because it is recited in the bonds that they will 
be paid by revenue derived from taxation, which is the 
only source of payment of all municipalities. 

The case of Schoenhoft vs. Kearney Co., (Kas.,) 92 
Pac., 1097, is an instructive case upon this subject. 
There, the plaintiff sued for interest on bonds evidenced 
by coupons which were similar in form to the coupons 
involved here. The defendant pleaded the statute of 


limitations, to avoid the effect of which the plaintiff 


showed that no funds had been available for paying the 


- coupons since their maturity and that no levy of any 
_ taxes had been made for providing funds. The Supreme 


Court of Kansas in its opinion, points out that although 
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the so-called particular fund doctrine has been applied 
to suits on warrants in Kansas, yet such warrants are 
merely drafts on anticipated revenue and do not gener- 
ally mature before the money to meet them is received 
into the specific fund upon which they are drawn; but 
coupons are different and ‘‘are general promises to pay 
upon a certain day”; hence, the statute runs from ma- 
turtty of such coupons. After distinguishing various 
cases, cited to support the ‘‘particular fund doctrine” 
and showing the inapplicability of such doctrine to gen- 
eral obligations, such as coupons, the court then disposes 
of the theory that taxes constitute a particular fund and 
says: 

‘“Taxes are the priniary source of municipal rev- 
enue, and money accumulated entirely from taxes 
with which to meet a general obligation to pay caz- 
not be said to be a particular fund in the sense ot 
the decision, nor can it be said that taxation) tim 
chief method of raising municipal revenue, zs a 
shecial or particular method. No other authority 
cited by the plaintiff supports his argument, and 
this court is unwilling to extend the exceptional 
rules relating to the treasury warrants of a muni- 
cipality to its bonded indebtedness.”’ 

We respectfully submit that, in a state with such 
statutes of limitations as ours, if the so-called “‘particu- 
lar fund doctrine” is to justify any logical or legal dis- 
tinction between a class of cases in which the plea of the 
statute of limitations is to be upheld, and another class 
in which such plea is to be held improper, that doctrine 
must be held to mean that the obligation, so payable 


from the particular fund, is excluscvely so payable. So 
construing the doctrine, it becomes perfectly sound and 
logical, because where the payment is so confined to 
such fund, a cause of action for a money judgment, on 
the obligation, will not accrue in the absence of such 
fund, and hence, the statute will not comieuce to run. 
On the other hand, if such payment is merely designated 
to be made from a fund—either for the convenience of 
the fiscal management of the municipality, or to comply 
with some statutory provisions—aund the agreement of 
the municipality to pay is not in express terms confined 
lo the particular fund, then such agreement is the equiv- 
alent of a general promise to pay and the cause of action 
consequently accrues upon the maturity date of each 
coupon of such a bond or obligation and the statute con- 
currently conimences to run, in harmony with the pro- 
visions of Section 312 of our Code of Civil Procedure 
and with the decisions of our State Supreme Court, in 
which case, no elementary and well-settled principles 
are uprooted, and no legislative enactments are obliter- 
ated. 

That the Irrigaion District here made no pretense of 
confining in express terms the payinent of these bonds, 
to any particular fund is absolutely undeniable. If the 
reference in the bonds to the fact that taxation is the 
source of revenue, from which the bonds would be paid, 
could be held to be the equivalent of confining the pay- 
ment to a particular fund, then every municipal bond in 
the country would be subject to the particular fund doc- 


trine as, of course, taxation is the universal source from 
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which all municipalities pay their obligations, and such 
a decision would constitute a precedent without a pre- 
cedent. As the Irrigation District failed to expressly 
restrict the payment of these bonds to any particular 
fund, itis not permissible to imply such a restriction 
and thereby convert the primary and general liability of 
the district into a circumscribed and special liability. 

The case of U.S. vs. Clark County, 96 U. S2ame 
24 L. Ed. 628, was a suit upon railway aid bonds iss 
sued by the county. By the act authorizing the bonds, 
a special tax was to be levied for the payment of the 
bonds. It was contended by the county that the bond- 
holder must look alone to the particular fund provided 
by the special tax for the payment of the bonds, but the 
Court said: 

“There is no provision in the act that the pro- 
ceeds of the special tax alone shall be applied to the 
payment of the bonds. None is expressed, and 
none, we think, can fairly be implied. It is no um 
common thing in legislation to provide a particular 
fund as additional security for the payment of a 
debt. It has often been done by the States, and 
more than once by the Federal Government. The 
Act of Congress of February 25, 1862, 12 Stat. at 
L., 346, set apart the coin paid for duties on im- 
ported goods as a special fund for the payment of 
interest on the public debt and for the purchase of 
one per centum thereof for a stinking fund; yet no 
one ever thought the obligation to pay the debt is 
limited by the amount of the duties collected. Lim- 
itations upon a special fund provided to aid in the 
payment of a debt ave zn no sense restrictions of the 
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Liability of the debtor. Why, then, must not the 
special tax of one twentieth of one per cent. be re- 
garded as nierely an additional provision made for 
the payment of the new debt authorized, rather 
than as a denial to the creditors of any resort to 
the ordinary sources from which payment of county 
debts is to be made? Why should such a provision 
be construed as placing the holders of the bonds in 
a worse situation than that of other creditors of the 
county? ‘These bonds are a debt of the county as 
fully as is any other liability. Had the act which 
gave power tothe county to issue them said noth- 
ing of any special tax, there could be no question 
that the holders of the bonds, like other creditors, 
would have a resort to the money in the county 
treasury collected for the discharge of its obliga- 
tious; for it is by the law made the duty of the 
county court to order the payment out of the 
county treasury of any sum of money found by 
them to be due from the county. It would, there- 
fore, have been the court’s duty to direct its clerk 
to issue a warrant for payment, as in other cases. 
And surely it is not to be held, unless such a con- 
struction of the statute is absolutely necessary, that 
when the legislature authorized the county to in- 
cur the debt, it intended to deny to the creditor the 
right to look to the treasury of the county for its 
payment; in other words, that the debt was sanc- 
tioned, but that it was stripped of the usual inci- 
dents of a debt, and the debtor was relieved from 
attendant liabilities. Azd 22 7s not to be tuferred, 
Srom a provision giving the creditor the benefit of a 
special fund, that tt was tntended to place him in a 
worse position than that he would have occupied had 


no such proviston been made. And that, too, in ab- 
sence of any direction that he must look exclu- 
sively to that fund. ek is not a reasonable con- 
struction of the statute.’ Pe iene 
We submit that the last question rules the case at 
bar and clearly shows that when a special fund is to be 
created by taxation, uo restriction is thereby placed 
upon the liability of the debtor but, on the contrary, the 
debtor is generally liable and the special fund is to be 
deemed simply an additional security for the payment 
of the debt. Applying these principles to the bonds 
and coupons here, how is it possible for an instant to 
maintain that, when it is said in the bonds that the dis- 
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trict ‘promises to pay to the bearer, 
noney in installments (Tr., p. 7), and when “‘said in- 
stallnients are to be paid as provided in,’’ the respec- 
tive coupons (Tr., p. 8), and when it is said in the cou- 
pons that the district “will pay to the bearer’’ a specific 
sum (Tr., p. 10), that the holder of such coupons or 
bonds has no right to sue on such bonds or conpons for 
amoney judgment, unless money is in the fund in 
question? Can it be for a moment denied that credit 
was given by the bondholder /o the district ttself, when 
these bonds were issued, and that such bondholder did 
not accept or contemplate any contingent liability, on 
the part of the district, dependent upon the presence or 
absence of cash in the bond fund, or agree to look alone 
to any fund and not to the district for payment? 


‘“To determine whether the money is payable out 
of a particular fund, we are to inquire whether the 
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credit is given to the fund in question, or to the 
person of the drawer or accepter of the bill.”’ 

Rice vs. Porter’s Admrs., 16 N. J. L., page 447. 

Referring to negotiable paper, Chancellor Kent, in 3 
Kent’s Com., p. 76, says: 

‘It is essential that the bill carry with z¢ a fer- 
sonal credit, given to the drawer or indorser, and 
that it be nct confined to credit upon any future or 
contingent event or fund. The payment must not 
rest upon any contingency, except the failure of 
the general personal credit of the person drawing 
or negotiating the instrument.’’ 


in Avery vs. Job., 36 Pac., 293 (Ore.), a municipal 
charter provided that: 


‘‘All moneys collected from water rates shall be 
kept separate from all other funds, and shall be 
known as the ‘water fund, and shall ozly be used 
to pay the costs incurred by the city in operating 
such waterworks, aud extending and improving the 
samme, and to pay the semi-annual interest on the 
bonds issued under this ‘act; and all the surplus 
collected from water rates shall go to create a sink- 
ing fund with which to pay the principal of such 
bonds at maturity.’’ 

The Oregon court said: 

‘The arguient is that by this provision of the 
charter the money collected for water rates is made 
a special fund for the payment of the interest on 
the bonds as it accrues, and for the creation of a 
sinking fund for their payment at maturity, and 
that it is “re only fund out of which said bonds, or 
the interest thereon can be paid. Asa general 
rule, when the legislature authorizes a munici- 


pality to contract a debt, and issue bonds therefor, 
it is to be inferred that it intended to authorize the 
payment of such bonds out of the money raised by 
general taxation, unless there is something in the 
act itself, or some general limitation upon the 
power of taxation, which repels such an inference, 
and, although a special tax or fund may be provt- 
ded, the bondholders’ remedy 1s not Limited to such 
tax or fund, unless it 1s provided that the bonds 
shall not be paid in any other way. ‘The bonds, 
when issued, become a debt of the corporation for 
which 2¢ es primarily lable, aud for any balance 
due thereon after the application of the specma 
fund, the holders are entitled to payment ont of 
the general fund of the corporation.” 

In Mutual Benefit Ins. Co. vs. City of Elizabeth, 42 

N. J. Law, 235, the syllabus, (paragraph 2) cade: 

‘‘A bond given by a city containing a general 
obligation to pay canuot, except upon the plainest 
grounds of construction, be converted in toa promise 
to pay out of a particular fund.”’ 

On page 242 of the opinion, the court said: 

‘‘Nor do IJ find in any of the provisions of the 
laws appertaining to this city, anything from which 
such a circumscription of this contract can be 
effected by implication. The law which authorizes 
the issuing of these instruments contains no inti- 
mation that they are not to be instruments impos- 
ing a general obligation to pay the money men- 
tioned in them. ‘They are the bonds of the city, 
and such bonds do not have the effect of imposing 
only a partial obligation. Nor does the fact that 
the city has a sinking fund devoted specially to the 
payment of these bonds as they mature, give rise 
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to such an intendment. Such a contrivance was 
doubtless designed to put the city in funds to meet 
these debts as they fell due, dz¢ how seach an expec- 
tation is to have the effect of converting a general 
engagement to pay into a particular engagement to 
pay only out of such sund, ts not apparent. ‘The 
alteration of the contract from the unrestricted 
form of its expressed terms to the limited form in- 
sisted on, 1S so material and fundamental, that 
nothing but the plainest exhibition of a legislative 
purpose to so circumscribe the operation of these 
contracts, should be permitted to control them in 
this particular. If the promise of the city was in- 
tended to be a qualified one, it was an easy thing 
for the legislature to have so declared. 
See also Morrison vs. Bernards, 36 N. J. Law, 
219. 
Commonwealth vs. Select. etc. of Pittsburg, 88 
Pa., 66 at page 83 e¢ seq. 
Macon Co. vs. Huidekoper, 99 U. S., 592, 25 L. 
Ed., 333 (Note). 
fGios Comet vs. Ue s., 109 U. S., 229, 27 ©. 
Ed ols. 
mes, vo, Macon Co., 99 U. 5., 582: 
Backus vs. City of Virginia (Minn. 1913) 142 
N. W., 1042. 
Loan Association vs. Topeka, 22 L. Ed. (U. 
S.), 455. 
In United States vs. Scott, 25 L. Ed. (U.S.), 349, 
the court said: 


‘But, in behalf of the city, it is urged that the 
holder of these bonds must, by the terms of the 
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statute, and the ordinance of January 22) Woe 
look for payment exclusively to assessmeuts upon 
the property specially tunproved and benefited. It 
is contended that such was the purpose of the city, 
of which the purchaser had constructive notice in 
the reference, in the marginal statement upon the 
bonds, both to sections 16 and 17 of the Act of 
March 2, 1871, and to the ordinance passed by the 
council. ‘To that interpretation of the contract we 
cannot yield our assent. It is true that section 17 
declares that ‘For the payment of said bonds’ as- 
sessments shall be made ‘Upon the taxable property 
chargeable therewith;’ that is, ‘on all lots and 
pieces of ground to the center of the block, extend- 
ing along the street or avenue, and distance im- 
proved.’ Butts neither expressly nor by neces- 
sary unplicatton provided that the holder of the bonds 
may not be pard tn some other mode, or that the 
city will not, under the authority derived from 
other sections of the statute, comply with its prom- 

ise to pay the bonds, with interest, at maturity.”’ 
In Vickey vs. Sioux City, 115 Fed., 440, the circum- 
stances were very sinilar to the case at bar, only in the 
former case, it seems to have been provided that the 
special fund should be used ov/y for the payment of cer- 
tain bonds, which is not the case here. We have al- 
ready pointed out the conspicuous distinction existing 
between an obligation which is payable only from a 
special fund and a special fund which can be 
used only for paying a_ certain obligation— 
the former arrangement causing the obligation to 
fall within the special fund doctrine and thereby 
rendering the existence of the fund a seve gua non be- 
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fore a cause of action for a money judgment on the in- 
strument can arise, and also necessarily resulting in the 
statute of limitations being held in abeyance until such 
fund is provided; while, on the other hand, where the 
instruments are general obligations and the act simply 
provides that the fund in question shall be used solely 
for paying such obligations, an entirely different state of 
affairs exists and the cause of action accrues upon ma- 
turity of the obligation. In the Vickey case, the court 
said: 

‘*There is not to be found, either in the Act of 
the 20th General Assembly, or in the ordinance of 
the citv based thereon, or in the terms of the bonds, 
any declaration to the effect that the bondholder 
can look only to the fund realized from the special 
assessinent for the payment of the bonds, and /¢he 
express promtse to pay, on the part of the city, 
which is set forth in the bond, caznot be limited by 
the inferences sought to be drawn from the fact 
that the act of the legislature provided for the 
creation of a sinking fund, consisting of the funds 
derived from special assessment, to be used oxy for 
the payment of the cost of the improvements, in- 
cluding the bonds issued to meet the cost.”’ 

fet. >. vs. Saunders, 124 Fed. Reps., 131, itis 


said in the syllabus: 


‘District bonds of a city, issued to pay for inter- 
nal improvements, which contain no stipulation 
limiting the recourse of their holders to the special 
taxes levied for such improvements create a general 
liability of the city issuing them, and their officers 
are authorized and required to levy and collect taxes 
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upon all the taxable property within the limits of 
(Lists ne 
See also State vs. Commissioners, 37 Ohio St., 
526. 
Wyandotte vs. Zeilz, 21 Kan., 467. 
Hitchcock vs. Galveston, 96 U.S., 341, 24 L. 
Ed fGoo: 
Kimball vs. Board of Commissioners, 21 Fed., 
145. 

Eaton vs. Mimnaugh, 73 Pac., (Ore.,) 754. 

In the case of Kimball vs. Board of Commissioners, 
21 Fed., 145, the Court said: 
‘Tt cannot be said to be true in fact that the 
bonds are payable solely from the proceeds of the 
special assessments, unless an inference to that ef- 
fect must be drawn from the requirement that the 
assessment be made, and that the money derived 
therefrom shall be applied to no other purpose. 
But this inference, as it seems to me, in the light 
of the whole statute, is neither necessary nor ad- 
missible. While the special fund is provided, 
which may be used for no other purpose, 2/ 2s zo¢ 
declared that no other fund nay not be used for the 
same purpose.”” 
See also Brokenbraugh vs. Board, etc., of Char- 
lotte, (N. C.,) 468. E. 28-30. 

State vs. Mayor, etc., Neosho, (Mo.,) 101 S. W. 
99-110. 

City of Springfield vs. Edwards, 84 Il1., 626-633. 

Swanson vs. City of Ottumwa, (Ia.,) 91 N. W., 
1048. 

Fowler vs. City of Superior, 54 N. W., 800-803. 
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Olnstead vs. City of Superior, 155 Fed., 172- 
179. 
Note 37 L. R. A., (N. S.,) 1070. 

In Herring vs. Modesto Irr. Dist., 95 Fed., 705-709, 
(an action npon coupons attached to bonds of an irriga- 
tion district, which action was brought in the United 
States Circuit Court of California) the Court said: 


‘“The action is at law to recover a money judg- 
ment on each of the coupons mentioned in the com- 
plaint, that has become due and payable under the 
provisions of the statute and the terms of the con- 
tract contained in the bonds. ‘The fact that these 
coupons are to be paid out of a fund to be raised by 
the officers of the district in a specified manner does 
not impose upon the plaintiff the necessity of al- 
leging that these officers have failed to perform 
their duty. The suit is not upon an order or war- 
rant issued by a municipal officer, but upon a cor- 
porate promise to pay, with respect to which there 
has been a default. In Travelers’ Ins. Co., vs. 
Wi or Denver (Wolo, Sup.,) 18 Pac. 556, 558: 
Reeve vs. City of Oshkosh, 33 Wis., 477; Camp- 
bell vs. Polk Co., 49 Mo., 214; Board vs. Mason, 
9 Ind., 97; Cloud vs. Town of Sumas, (Wash.,) 37 
Fac o05, Avlesworth, vs. Gratiot Co., 43 Fed., 
350, the actions were all founded upon the failure 
of a municipal officer to pay an order or warrant 
drawn by another officer of the corporation. Zhe 
present cause of action ts based upon the farlure of 
the defendant to pay a certain sum of nioney at a 
time and place specified tn tts contract. For thts 
default the plainiff 7s entitled to maintatn this ac- 
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jion. Andit ts tmmaterial, in determining the 
sufficiency of the complaint, to consider how the judg- 
ment in the suit may be enforced.” 

From the foregoing cases it clearly appears that 
neither the bonds nor cowpons in the case at bar are 
payable so/e/y from any particular fund, but constitute 
general obligations of the district which may be sued up- 
on as soon as they severally mature. This being the 
case, with the imperative terms of Section 312 of our 
Code of Civil Procedure before us, fortified by the ele- 
mentary rule that the courts cannot add exceptions 
omitted by the legislature, and buttressed by numerous 
decisions of our State Supreme Court holding that our 
statute of limitations applies /o al/ cases without any ex- 
ception unspecified by the legislature, it is very plain we 
respectfully submit, that the statute of limitations has 
run against all af these coupons which matured four 
years or more before the commencement of this action. 
The only escape from such a conclusion would be to 
show that Section 312 of the Code is not operative, upon 
the theory that the causes of action have not accrued on 
these simple and unreserved promises to pay specific 
sums at precise dates upon surrender of the coupons, 
notwithstanding the admitted breach of each of such 
promises. ‘The fallacy of considering such a theory be- 
ing of any assistance to the defendant in error arises 
from the fact that it can only be supported by reasoning 
jelo de se in character, which reasoning necessarily em- 
braces the preposterous notions (a) that, notwithstand- 
ing the decisions to the contrary, these coupons are pay- 
able excluszvely from a particular fund and fix no gen- 
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eral liability on the district; (b) that the language of 
these coupons is tantamount to the incorporation of an 
express proviso in the coupons to the effect that they are 
payable from wo other source or fund, and (c) that as 
there is no money in the fund no cause of action for a 
money judgment has yet accrued and consequently, Sec. 
312 is inapplicable. 

We reiterate, if it be true that the cause of action has 
not accrued, why is defendant in error here? 

Whatever reply he may make to this query, it still 
remains true that with the exceptien of this decision of 
the District Court, brought now to this court for review, 
not a single solitary decision can be found—where the 
statute of limitations was pleaded in an action on bonds 
of this character, in a jurisdiction with a statute of lim1- 
Mitions similar to section 312, C.C. P., and which 
statute has been brought to the attention of the court— 
which upholds the novel doctrine that the statute is not 
a complete defense to such instruments which have ma- 
tured four years before the conimencement of the action. 
It is true we may be unable at present to cite any decision 
of our State Supreme Court on this subject where irriga- 
tion district bonds were involved, but we shall be able to 
cite precedents of that court, involving bonds of other 
public corporations of practically identical import as the 
bonds here. It may also be of interest to note that 
Judge B. F. Bledsoe (now one of the judges of the U. 
». District Court for the southern division of Califor- 
nia), while judge of the San Bernardino County Supe- 
rior Court, in the case of A. M. Ham vs. Grapeland 
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Irrigation District, recently held that the statute does 
run against irrigation district bounds. Judge F. F. Os- 
ter, of the same Superior Court, lately announced the 
same doctrine, while trying the case of Arthur Young 
vs. Allesandro Irrigation District in the Superior Court 
of Riverside County, California, and Judge F. EF. Dens- 
more of the Riverside County Superior Court, likewise 
so held in the case of James Patterson vs. Perris Irriga- 
tion District. "The Ham case was not appealed by the 
plaintiff therein; the Young case was settled for a very 
small consideration, aud the Patterson case was also not 
appealed by the plaintiff therein. 

The far sweeping reach of this decision of the District 
Court arises from the fact that bonds of irrigation dis- 
tricts, all over Southern California, and from Fresno to 
San Diego, have been issued in stupendous amounts. 
These numerous districts have all proved dismal fail- 
ures, the financial history of which districts is a matter 
of which the courts will take judicial notice. 

Hughson vs. Crane, 115 Cal., 404. 

When it is recalled that many years ago the country 
was and still is flooded with such paper, and that the 
principal sums and accumulated interest, evidenced by 
such paper now extant, run up into many millions of 
dollars; that nearly all of such issues of bonds were 
acquired by the present holders or their predecessors in 
interest, at a tremendous discount for purposes of specu- 
lation; that such holders, after a period of slumbrous tran- 
quility; during which it generally transpires, more than 
twenty years have elapsed, as most of these bond issues 
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were iiade shortly after the enactment of the Wright Act 
in 1887—-coime forward and assert their belated claims 
to the full limit of principal and accumulated interest, 
because ‘‘it is denominated in the bond,’’ regardless of 
the fact that the paper was acquired by them for a few 
cents upon the dollar; that such claims will be charged 
against a vast acreage embraced within numerous irri- 
gation districts, situate all over this State, the present 
land owners of which districts, it is proposed shall be 
held responsible for the mistakes and negligence of men 
—generally untrained in business affairs—who have 
long since ceased to hold officein such districts, and 
who, from lack of knowledge of the law, permitted such 
bonds to be issued; that such land owners will often 
find themselves without available defense to meet the 
legal presumptions of the legality of such bonds, be- 
cause, owing to the great lapse of time, witnesses to the 
facts, constituting the infirmities of the paper, have 


long since scattered or died; that during the many 
years holders of such bonds have refrained from press- 


ing their claims, valuable property rights have been 
acquired by numerous land owners, and vast expendi- 
tures made in the districts, under the general impres- 
sion, prevailing in southern California, that such bonds 
were non-enforceable, and by the long inaction of such 
bondholders, scores of investors in lands. within the 
zones affected by such bonds, have been lulled into the 
belief that such stale claims never would be pressed; 
such conditions, certainly, we submit, make the ques- 
tion one of most vital and far reaching importance. 
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The multitude of settlers in these districts, who have 
“borne the heat and the burden of the day,’’ if this de- 
cision stands, will now be confronted with an enormous 
indebtedness respecting which nearly all of them had 
nothing todo. Before this burden should be fastened 
upon the generation which has grown up since these 
bonds were issued; before the homes of many of these 
people are practically ruined by the blighting effect of 
imposing thereon a bounded debt, now here claimed to be 
immortal, but long since supposed by the public in 
these districts, to have fallen into a state of ‘‘innocuous 
desuetude;’’ before the countless bonds of other irriga- 
tion districts—which bonds have in times past been 
purchased by speculators for a song and have lain un- 
enforced for a long period of years because their owners 
deemed them unenforceable—emerge from their dusty 
receptacles and are sued upon with accumulated inter- 
est; before such things happen upon the strength of this 
decision of the District Court, we respectfully submit 
(1) that the language of Section 312, C. C. P., should be 
eutitled to the weight which arises from such plain and 
uninistakable words; (2) that the heretofore unques- 
tioned construction placed by our State Supreme Court 
on the statute of limitations should be followed by this 
court in accordance with the rule of the federal courts; 
(3) that there is nothing in the case at bar which justi- 
fies the anomalous doctrine that the right to sue fora 
money judgnieut herein became complete long years 
ago without at the same time starting the running of 
the statute, which novel reasoning can lead nowhere but 
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into a mental cau/ de sac and obviously results in the 
stultification of all logical principles enunciated so re- 
peatedly by the courts when discussing the statute of 
limitations. 

The situation here is somewhat akin to that presented 
in S. F. Savings Union vs. Reclamation District, 144 
Cal., 649, where, in referring to the proper construction 
to be placed upon a statute, the California Supreme 
Court said: 


“It would be an impossible construction of the 
amendmeut of 1899 to hold that it not only gives 
the right to maintain an action against the district 
upon these stale claims, but also revives the right 
to maintain the suit for a writ of mandate to com- 
pel an assessment which had been previously barred 
by the statute of limitations. Such a construction 
could never be based upon implication merely, but 
would require express and distinct words to that 
effect. It must be presumed that if the legislature 
had intended such resuits it would have expressed 
its meaning in terms fitly appropriate to describe a 
proposition so remarkable and unusual. Moreover, 
such construction would undoubtedly be productive 
of injustice and oppression. For many years these 
claims had been considered as outlawed. The own- 
ers of land within the district have no doubt con- 
sidered their property free from any lability on ac- 
count of the burden of these debts. During this 
period numerous transactions must have been made 
upon the belief that no such burden existed. ‘There 
is nothing to indicate that the legislature intended 
to re-establish this burden and thus disturb long- 
settled conditions.”’ 
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So also this court in the case of Eddy vs. San Frau 
cisco, 162 Fed., 441, adopted views similar to the State 
Supreme Court, in a suit brought on stale claims 
founded on bonds, and referring to whether equitable 
relief was applicable, said: 

‘It involves also the question of change of situa- 
tion which occurring during neglectful repose may 


render relief inequitable. The real parties in in- 
terest here, the parties to be affected by the relies 
which is sought, are the owners of the land in- 
cluded in the district made taxable by the improve- 
ment. In the years that have passed since the ma- 
turity of the bonds and coupons, it is reasonable to 
assuime that a very considerable portion of that 
land may have been conveyed or eucumbered and 
that extensive improvements may have been made 


tilercei. 
Why should it be deemed expedient or right that 


those, who like this defendant in error, have remained 
supine all these years, should be now hedged about and 
protected from the operation of the statute of limitations 
and the court be expected to create a palpable legal 
anomaly on their behalf, by doing violence to the ex- 
press language of the statute, in admitting the accrual 
of the cause of action and yet holding that the statute 
has not run? 

To ask the court to so hold is simply indulging fan- 
tastic theories of the kind mentioned in the case of 
Campbell vs. Haverhill, 39 L. Ed., (U. S.) 280, where 
the court was also in effect requested to consider that 
the plaintifis belonged to a privileged class and where 
the United States Supreme Court said: 
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‘Unless this be the law, we have the anomaly of 
a distinct class of actions szdject to no limitation 
whatever; a class of privileged plaintiffs who, in 
mits particular, are outside the pale of the law, and 
subject to no limitation of time in which they nay 
institute their actions. ‘The result is that users of 
patented articles, perhaps innocent of any wrong 
intention, may be fretted by actions brought against 
them after all their witnesses are dead, and _per- 
haps after all memory of the transaction is lost to 
them. ‘This cannot have been within the contem- 
plation of the legislative power. As was said by 
Chief Justice Marshall in Adams vs. Woods, 6 U. 
©., 2 Cranch, 336, 342, (2; 298, 299,) of a similar 
statute: “This would be utterly repugnant to the 
genius of our laws. In a country within which not 
even treason can be prosecuted after the lapse of 
three years, it can scarcely be supposed that an in- 
dividual would remain forever liable to a pecuniary 
pormeitnre.” 

Whatever prejudice there may have been in an- 
cient times against statutes of limitations, it is a 
cardinal principle of modern law and of this court, 
that they are to be treated as statutes of repose, 
and are not to be construed so as to defeat their ob- 
vious intent to secure the prompt enforcement of 
claims during the lives of the witnesses, and when 
their recollection may be presumied to be still unim- 
paired. As was said of the statute of limitations 
by Mr. Justice Story (Bell vs. Morrison, 26 U.S., 
Meret. 351, 260 (7; 174, 178.) ‘It isa wise and 
beneficial law, not designed merely to raise a pre- 
sumption of payment of a just debt, from lapse of 
time, but to afford security from stale demands, af- 


ter the true state of the transaction may have been 


forgotten, or be incapable of explanation, by reason 
of the death or removal of the witnesses.’ ”’ 


Since the plaintiffs here as well as other similar cred- 
itors, have long delayed to press their claims, and val- 
table property rights have been acquired by others 
within the district of the defendant corporation, upon 
the supposition that the bonds here sued on were invalid, 
and that the holders thereof were thus treating them as 
invalid, it works no injustice upon plaintiffs to here 
hold that their claims are barred by the statute. They 
alone are to blame that the general impression prevailed 
in Southern California that no effort would be made to 
enforce payment of the bonds and their coupous, and 
that such bonds and coupons were zzcollectzble and non- 
enforceable. They alone are to blame for lulling pur- 
chasers of real property within the district into a belief 
of perfect security from such claims as are here pressed. 

The oid doctrine that the statute of limitations was 
founded upon the theory that lapse of time presumed 
payment has long since been exploded, and the courts 
in line with the case last cited now openly and general- 
ly announce that statutes of limitations are statutes of 
repose, based upon scund public policy and are to be 
favored. 

In Nichols vs. Randall, 136 Cal., 432, the Court 
there says: 


‘‘Statutes of limitation have become rules of prop- 
erty. They are vital to the welfare of society and 
are favored in law. ‘They are found and approved 
in all systems of enlightened jurisprudence; they 
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promote repose by giviug security and stability to 
human affairs; important public policy lies at their 
foundation; they stimulate to activity and prevent 
negligence. While time is constantly destroying 
the evidence of rights, they supply its place by a 
presumption which renders proof unnecessary.” 


me cod vs, Carpenter, 101 U. S., 135, 139: 
Shain vs. Sresovich, 104 Cal., 406.”’ 

If the ‘‘particular fund doctrine’? could be held appli- 
cable here, it would be equally appropriate to apply it 
to every municipal bond issued and thereby deprive all 
municipalities of the plea of the statute of limitations, 
because as was said by the Supreme Court of Illinois in 
feople vs. Scoon, 97 N. E., 310, ‘‘All bonds of muni- 
cipalities are in effect payable out of a special fund.”’ 

In this connection, we invite the attention of the 
court to the fact that in California, it seems to have been 
almost the uniform practice of the legislature to provide 
a fund—equally as much a particular fund as that men- 
tioned in the Wright Irrigation Act—for the payment 
of bonds, as will be seen from a scrutiny of the SNe 
ing statutes: 

Statutes of California, 1861, p. 242 (S. F. School 
Bonds). 

Statutes of California, 1863, p. 583, Secs. 6 and 
7 (Asylum bonds). 

Statutes of California, 1889, p. 361, section 6. 
(Parks and Boulevard bonds. ) 

Statutes of California, 1891, p. 30, section 22. 
(Levee District bonds. ) 


ee 


Statutes of California, 1891, p. 223, section jis 
(Sanitary District bonds). 

Statutes of California, 1891, p. 110, section “3 
(S. F. Depot bonds.) 

Statutes of California, 1907, p. 772, section 5. 
(S. F. Sea Wall bonds,) 

Statutes of California, 1907, p. 781, section iam 
(S. F. Harbor bonds. ) 

Statutes of California, 1913, p. 1122, section 5. 
(S. F. Sea Wall bonds.) 

Statutes of California, 1913, p. 815, section 21. 
(Water District bonds. ) 

Statutes of California, 1891, p. 116, section 38. 
(Street Imp. bonds.) 

In the last statute cited above, the legislature espe- 
cially confined the remedy of the bondholder (by statute 
and recital in the bond) to the particular fund and stated 
that the municipality was not liable thereon. This would 
seein to indicate that the legislature understood the dis- 
tinction between a gexera/ and special obligation, and 
that when the latter was the kind contemplated, it ex- 
pressly provided that the bondholder could look to 
no other fund jor paymeut. 

The bond statutes we have mentioned, are only a few 
of the numerous statutes enacted by the California leg- 
islature, which provide for the creation of a fund with 
which to pay the bonds authorized to be issued in the 
premises, and yet if the so-called ‘‘particular fund doc- 
trine’’ is to be considered controlling in this case, there- 
by working a stultification of the ordinary, well-settled 
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effect of the statute of limitations, where is any limit to 
be fixed to such deprivation of the right of the munici- 
pality to avail itself of a defense specifically provided by 
law? Even the California legislature is prohibited by the 
State constitution from enacting any special law upon the 
subject of the limitation of actions (Subd. of section 25 of 
article IV of California Constitution) and yet, to sustain 
the contention of the defendant in error and hold that the 
statute shall not run, where an irrigation district is con- 
cerned, would be, we respectfully submit, essaying to 


do something which in its results, is tantamount to in- 
vading a domain from which the law making power 


itself is excluded by that constitution. 

All the courts, both Federal and State, have been 
open to the defendant in error during the many years 
that have elapsed since the respective maturity dates of 
these coupons and there exists no reason or justification 
whatever for his long continued delay in instituting 
this action for a judgment on these coupons. Further- 
more, the Wright Act provides a method of which a 
bondholder can avail himself should the officers of the 
district fail to raise sufficient funds to meet the pay- 
ments falling due on the coupons, and section 22 of 
iievact (Cal. Stat. 1889, p. 16), says: 


‘In case of the neglect or refusal of the board of 
directors to cause such assessment and levy to be 
made, as in this act provided, then the assessment 
of property made by the county assessor and the 
State Board of Equalization shall be adopted and 
shall be the basis of assessments for the district, 
and the board of !supervisors of the county in which 


the office of the board of directors is situated shall 
cause an assessnient roll for said district to be pre- 
pared, and shall make the levy required by this 
act in the same manner and with like effect asif 
the same had been made by said board of direct- 
ors, and all expenses incident thereto shall be 
borne by such district. In case of the neglect or 
refusal of the collector or treasurer of the district 
to perform the duties imposed by law, then the tax 
collector and treasurer of the county in which the 
office of the board of directors is situated, must 
respectively perform such duties, and shall be ac- 
countable therefor upon their official bonds as in 
other cases.”’ 

Without taking advantage of this alternative method 
by applying to the county supervisors or county tax 
collector for relief; without demanding of the officers of 
the irrigation district that any tax should be levied or 
fund provided, without even presenting a single coupon 
to the treasurer of. the district and demanding payment, 
the defendant in error remained quiescent throughout a 
period of years and neglected to utilize the opportunities 
affcrded by the courts and the statute to enforce pay- 
ment of these coupons, until a large number of the cou- 
pons had matured far more than four years before the 
date of the commencement of this action. 


Cases Appearing to Support Particular Fund Doctrine 
Are Inapplicable Here. 
Lincoln County vs. Luning. 
One of the cases relied upon by the defendant in 
error in the court below was that of Lincoln County vs. 
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ieimane, 33 L. Ed., (U. S.) 766, which was decided by 
the United States Supreme Court in the year 1890. 
That was an action on bonds and coupons of Lincoln 
County, Nevada, which seems to have been misunder- 
stood by our opponent. 

By reference to the case of Davis vs. Board, ete., vs. 
Lincoln Co. 45 Pac., 982 (which was also a suit on some 
of the same issue of Lincoln County Bonds), it will be 
seen that the act of 1873, authorizing these bonds, pro- 
vided for a sfeczal tax to be levied annually and placed 
in a fund to be used oz/y for the payment of the inter- 
est. It is evident from the case, that if the act of 1873 
had been all that had been done relative to these bonds, 
the statute of limitations would have been applicable. 
This conclusion is fortified from the very fact that the 
legislature thought it necessary to pass a special act 
(1877) providing that if there were not funds to pay the 
interest on these bonds, the bondholder might pre- 
sent them and have the certificate of presentation en- 
dorsed thereon, after which the coupons would be paya- 
ble in the order of presentation. 

Upon this subject, the U. S. Supreme Court said: 


‘The remaining question arises on the statute 
of limitations. By the general limitation law 
of the State some of the coupons were barred; dz 
there has been this special legislation tn reference to 
these coupons. ‘The bonds were issued under the 
Funding Act of 1873. In 1877 the county was de- 
linquent in its interest, and the legislature passed 
an act amendatory to the act of 1873. This amend- 
atory act provided for the registering of overdue 
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coupons, and imposed upon the treasurer the duty 
of thereafter paying the coupons as money came into 
his possession applicable thereto, in the order of 
their registration. Statutes of Nevada 1877, 46. 

The coupons which by the general limitation 
law would have been barred were presented, as 
they fell due, to the treasurer for payment, and 
payment demanded and refused, because the inter- 
est fund was exhausted. ‘Thereupon the treasurer 
registered them as presented, in accordance with 
the act of 1877, and from the time of their regis- 
tration to the commencement of this suit there was 
no money in the treasury applicable to their pay- 
ment. This act, providing for registration and for 
payment in a particular order, was a new provision 
for the payment of these bonds, which was accepted 
by the creditor, and created a new right upon which 
he might rely. It provided, as it were, a special 
trust fund, to which the coupon holder might, in 
the order of registration, look for payment, and for 
payment through which he might safely wait. It 
amounted to a promise on the part of the county to 
to pay such coupons as were registered, in the 
order of their registration, as fast as nlouey came 
onto the tnterest fund, and such promise was by the 
creditor accepted; and when payment is provided 
for out of a particular fund to be created by themes 
of the debtor, he cannot plead the statute of limi- 
tations until he shows that that fund has been 
provided. 

The cases of Underhill vs. Sonora, 17 Cal.) i723 
and Freehill vs. Chamberlain, 65 Cal., 603, are im 
point. Inthe former case the court observes that 
‘the legislative acts then recognized the debi and 
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made provision for its payment. This is enough 
to withdraw the case from the operation of the 
statute; it is equivalent to a trust deed by the 
State setting apart property out of which the money 
due was to be paid at a given time, if not sooner 
paid upon a claim acknowledged to be an outstand- 
ing debt; and we cannot conceive of any principle 
of law or justice which would hold the claim to be 
barred by the statute simply because the creditor 
waited after this for his money.’’ In the other case 
it was held that ‘‘where a statute provides for the 
issuing of bonds of a city with interest coupons 
payable as fast as money should come into the 
treasury from special sources designated by the act, 
the statute of limitations does not commence to 
run against the coupons until the money is received 
in the treasury in accordance with the terms of 
ive act.” 
Gol, Ed. pes. 767-768. 

Where in the case at bar, is any similarity to the 
Mining case? It is very clear that in the latter case, 
the court planted its decision on the fact that, subse- 
quent to the original act, under which the bonds were 
issued, a special act was passed, which the court held 
was a recognition of the debt and that the new provi- 
sions of the subsequent act, providing for registration 
etc., imposed the duty on the treasurer of ‘‘paying the 
coupons as money came into his possession.”’ 

This subsequent act, the Court says, ‘created a new 
sight?’ and amounted to a promise to pay the coupons 
“as fast as money came into the interest fund.’’? In 
fine, the court simply holds that the act of 1877 ex- 
tended the time for paying the coupons. 
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This is also shown by the case of Davis vs. Lincoln 
County, (Nev.) 45 Pac., 982, which was decided after 
the Luning case, where the Nevada Supreme Court 
squarely holds that the Act of 1877 was the equivalent 
of an agreement for an extension of time for payment 


of the debt and says: 

“By the act of 1877 they were to be paid as fast 
as the annual levy of 45 cents on each $100 of 
property in the county would produce sufficient 
money therefor. How soon that would be, would, 
of course, depend upon the amount of property in 
the county, and the amount of coupons that might 
be presented under the act, and the order of their 
presentation. They might be paidin one year, 
and they might not all be paid in twenty years. 
The creditor accepted this proposition when he pre- 
sented his coupons and had their presentation certi- 
fied by the treasurer. 7Zhzs was in the nature of an 
agreement for an extension of time for ther pay- 
ment. The creditor agreed to wait, no matter how 
long wt might take, for payment under that arrange- 
ment and he has waried accordingly. As \ong as 
the tax was being levied and collected, there was 
no occasion for him to bring an action, and, if he 
had, z¢ seems very probable rt could not have been 
maintained had the proper defense been made.” 


It is obvious that without the subsequent Act of 1877 
an entirely different status would have existed and shat 
act alone is made the foundation of both the decision of 
the Kederal Supreme Court and the Nevada Court. 

In the case at bar, there is no pretense of any statu- 
tory extension of time or subsequent act providing for 
registration of coupons or covering anything else con- 
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nected with the subject, and where, as we have seen, by 
express statute of this state it is provided that there can 
be no exception, unspecified by the legislature, made to 
the statute of limitations, it is futile to argue that the 
Luning case is applicable here. 

In determining the correct interpretation of the Lin- 
coln County vs. Luning decision, the reference to the 
case, by Abbott in his excellent new work on Municipal 
Securities, at page 408, is helpful: 

‘An Act of the Legislature, (1877), providing 
for the registration of overdue coupons of a county 
and requiring the county treasurer to pay them 
thereafter from designated funds, will be regarded 
as a new provision for their payment, whzch saves 
the right of action thereon from the statute of lim- 
2tations.”? 


It will also be noted that in the Luning case, the 
Court refers to the cases of Underhill vs. Sonora, 17 
Meee 72, and Freebill vs. Chamberlain, 65 Cal., 603, 
as furnishing support to the decision, but a careful ex- 
amination of those two California cases shows that they 
cannot rule the case at bar, as the facts in those cases 
were widely divergent from the situation here. 

Upon this subject, in the case of Schoenhoeft vs. 
Kearny County, 92 Pac., 1097, where a money judg- 
ment was sought on unpaid coupons, the Supreme 
Court of Kansas held that the statute of limitations 
had run against the coupons, although no funds had 
been provided by the county. From some decisions, it 
appears that warrants have been favorite instruments 
with the courts to which to apply the particular fund 
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doctrine, (Herring vs. Modesto Irr. Dist. 95 Fed. — 


705,) and the Kansas court dwells upon the distinction — 7 


existing between bouds and warrants and we particu- 
larly draw the attention of the Court to the remarks, | 
made by the Kansas Court, with reference to the Lun- 
ing case and the California cases mentioned in the Lun- 
ing decision. "The Kansas Court says: | 
‘Although warrants may take the form of nego- | 
tiable paper, and be made payable at a specific date, 
they are not negotiable in a commercial sense, be- 
long ina class by themselves, and are fundanien- 
lally different from the ordinary municipal bonds 
and coupons representing installments of interest 
upon such bonds. ‘This is made clear by the gen- | 
eral law relating to the issuing, registration, and | 
order of payment of municipal warrants. All war- | 
rants must specify out of what fund they are pay- | 
able and the nature of the claim or service for | 
which they are issued. The clerk and treasurer of 
the municipality both make a record of them before 
delivery. It is the treasurer’s duty to pay them on 
presentation, provided, however, he has sufficient 
money in the fund on which they are drawn to do 
so. If the treasurer cannot pay on presentation, 
he stamps them, ‘‘Presented and not paid for want 
of funds,’’ and registers them. ‘Thereafter, they 
are to be paid in order of registration, and, as the 
funds come in, the treasursr sets apart a sufficient 
sum to take them up. At stated times the treas- 
urer publishes a call for the redemption of as many 
warrants as he can pay, and interest upon them 
ceases after publication of the call. (Gen. St. 
1901, c. 87.) Under this statute, warrants are 
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simply drafis on anticipated revenue (City of Bur- 
ton vs. Savings Bank, 28 Kan., 390; School Dis- 
fret vs. Bank, 63 Kan., 668; 66 Pac., 630), 
which, whatever the form or expressed date of ma- 
turity, are not in law or in fact payable, except as 
from time to time money to meet them is received 
into the specific fund of the treasury upon which 
they are drawn. A judgment upon a warrant 
merely establishes the claim against the municipal- 
ity, and it is still payable only in the order of its 
registration from the fund designated for the pur- 
pose. Obligations of the character of those in 
suit are general promises to pay at all events upon a 
certain day. ‘True, a fund must be created by tax- 
ation to meet coupons representing the interest 
upon bonded indebtedness, but no particular fund 
is, at the tine of their issue, expressly pledged in 
advance to their payment, and, whether or not 
money has been raised to meet them, they are due 
and payable absolutely upon the stated days of their 
maturity. Perhaps under exceptional circum- 
stances warrants may sometimes become payable 
when funds to ineet them ought to be in the treas- 
ury, but ordinarily it is “he condttion of the public 
treasury which matures them. Unless the circum- 
stances be decidedly exceptional, bonds and their 
attendant coupons nature according to contract. 
“The foregoing being true, it may properly be 
said that the legislature intended the statute of lim- 
itations should be regarded as commencing to run 
ttpon a warrant from the time funds are in the 
treasury, and not from the date of the instrument, 
or from the nominal date of maturity expressed on 
its face. In any event, a municipality with power 
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to provide the funds necessary to mature its out- 
outstanding warrants should not be allowed to assert 
its own neglect to take steps to that end for the pur- 
pose of raising the bar of the statute. But, since 
all the reasons upon which such conclusions are 
based, fall in respect to ordinary negotiable bonds 
and coupons, they must be left to be governed by 
the law applicable to instruments of the class to 
which they belong. The plaintiff’s argument pre- 
sumes largely upon general statements made in 
decisions referring to particular obligations gov- 
erned by particular statutes. Thus the language 
of this court in the opinion in the case of Hubbell 
vs. South Hutchinson, 64 Kan., 645, 68 Pac., 52, is 
quoted as if decisive of this one. It was there 
said: ‘This action was based upon certain written 
obligations, and, in the absence of intervening cir- 
cumstances, would become barred within five years 
from the date of their issuance. It is the settled 
law of this State, however, that the statute of limi- 
tations does not run in favor of a municipal or 
quasi municipal corporation upon its outstanding 
obligations until the corporation has provided a 
fund with which payment thereof may be made. 
(School District vs. Bank, 63 Kan., 668; 66 Pac., 
630), and cases there cited; Miller vs. Haskell 
County (Kan.), 66 Pac., i084. The syllabus of 
the case, the authorities cited, and the context show 
that the court had in mind nothing but the specific 
class of instruments it was then considering, viz; 
niunicipal warrants. It was not the purpose to set- 
tle (or, more accurately stated, to overturn), the 
law relating to the limitation of actions upon ordi- 
nary municipal bonds. 

The plaintiff maintains that, according to a cer- 
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tain line of decisions, when municipal bonds are 
payable out of a fund which the debtor must pro- 
vide by a levy of taxes, it is estopped to plead the 
statute of limitations until that duty has been per- 
formed, and funds for payment have been provided 
by that method. It is claimed the decision in the 
ease of Underhill vs. City of Sonora. 17 Cal., 172, 
is to that effect. The court announced xo such 
pienciple wn that case. ‘The ground of the decision 
is apparent from the second paragraph of the sylla- 
bus, which reads: ‘Bonds of the City of Sonora, 
dated March 25, 1853, and falling due in two years, 
recited on April 5, 1860. March 9, 1855, an act 
of the Legislature was passed, re-incorporating the 
city, aud providing that, ‘In case the public debt is 
not liquidated at the expiration of three years, the 
trustees shall have power to levy a sufficient tax, in 
addition to the one per cent. authorized in another 
section for general purposes of revenue, to pay the 
outstanding debt.’ March 29, 1858, another simi- 
lar act was passed, the time mentioned being six, 
instead of three, years. These acts were passed at 
the instance of the corporators. Held, that these 
acts recognize the city debt, and provide for its pay- 
ment; and hence wrthdraw the bonds from the sta- 
tate of limztatzons.’’ ‘The opinion is equally clear. 
An abstract from it 1s quoted in School District vs. 
femk, 63 Kan., 668, 6/1, 66 Pac., 630. The de- 
Cision in the case of Freehill vs. Chamberlain, 65 
Cal., 603, 4 Pac., 646, is cited. It is only neces- 
sary to quote the syllabus to show that the coupons 
there in suit were, by the statute authorizing their 
issue, 2x effect placed in the same category as war- 
rants in thes State. It reads: ‘‘Where a statute 
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provides for the issuing of bonds of a city, with in- 
terest coupons payable as fast as money should come 
into the treasury from special sources designated 
by the act, the statute of limitations does not com- 
mence to run against the coupons until the money 
is received in the treasury in accordance with the 
terms of the act. The interest coupons upon bonds 
of the City of Sacramento, issued under the act of 
April 24, 1858, are not demands which are re- 
quired to be presented for allowance to the auditor 
or board of trustees. They are payable on presen- 
tation to the treasurer, whenever there are funds in 
his possession which have been appropriated to the 
payment of the coupons iby the act authorizing the 
bonds.’? ‘The case of Lincoln County vs. Luning, 
133 U. S., 529, 10 Sup. Ct. 3639933 1h cee 
is relied upon. ‘The coupons there involved were 
virtually converted into treasury warrants by an act 
of the Legislature passed after they were issued and 
accepted by the creditor. An extract from the 
opinion by Mr. Justice Brewer is quoted in School 
District vs. Bank, 63 Kan., 668, 67166 uRace 
630. The case of Sawyer vs. Colgan, 102.Caim 
292, 36 Pac., 580, is also referred to. The bonds 
there under consideration were state bonds issued 
under a special act for a special purpose. It was 
expected that Congress would provide funds to pay 
them. If it did notdo so, the intention of the Leg- 
islature, as expressed in the act, was that they 
should be payable out of money which should be 
found in the State treasury at their maturity, and 
which should come into the treasury after maturity, 
that had not been appropriated to some other pur- 
pose. No surplus existed in the general fund of 
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the State treasury for many years after the date of 
niaturity stated in the bonds had passed, and no 
provision for paying them was made. If they had 
been presented for payment, they could not have 
been paid for want of funds. 7he bondholder could 
not sue the State, for no law authorized him to do 
so. ‘The State by reason of her sovereignty still 
held control of the question of payment as to all its 
incidents of time, mode and measure.’’ So it was 
said, u pon the authority of Underhill vs. Sonora, 
Freehill vs. Chamberlain, and Lincoln County vs. 
Luning, that, “‘it is a general rule that when pay- 
ment is provided for out of a particular fund, or in 
a particular way, the debtor cannot plead the sta- 
tute of limitations without showing that the partic- 
ular fund has been provided, or the method pur- 
sued.’? Zhes certainly falls very short of establish- 
lishing the doctrine contended for.’? 

So we say here, these coupons in the case at bar— 
like the coupons in the Kansas case—are ‘‘general 
proniises to pay at all events, upon a certain day.’’ No 
particular fund was at the time of their issue expressly 
pledged in advance for their payment, nor is their source 
of payment confined to any fund exclusively, and, as we 
have already seen, this same Kansas case holds that 
money accumulated from taxes, with which to meet a 
general obligation is not a ‘‘particular fund.”’ 

This is not a case similar to such cases as where the 
instruments are to be paid solely out of some specific 
source of municipal revenue—for instance revenue de- 
rived from operating a municipal waterworks, which so 
often has been a popular scheme for deriving funds to 
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pay municipal obligations—hence the coupons here 
must in accordance with their terms ‘‘mature according 
to contract‘’’? and be deemed genera/ obligations. 

Furthermore, the very cases which the United States 
Supreme Court cites in the Luning case are altogether 
inapplicable here. It is only necessary to refer to Un- 
derhill vs. Sonora, 17 Cal., 173, to see that the federal 
court did not mean to say that the Underhill case fur- 
nishes auy foundation for the “‘particular fund’’ doc- 
trine, because such doctrine is not mentioned therein, but 
the doctrine of the recognition of the debt by subsequent 
legislation is mentioned and that is the point upon 
which the Underhill case turned. 

As to the case of Freehill vs. Chamberlain, 65 Cal., 
603, any assertion respecting the applicability of that 
case to the one at bar, would be equally untenable. The 
Freehill case is distinguishable from this case on several 
grounds. ‘The Freehill case was one for mandamus 
against the treasurer of Sacramento to pay certain cou- 
pous representing interest on bonds issued under au- 
thority of act of the legislature of April 24th, 1858. 
Section 1 of the act (California statutes 1868, p. 268), 
provides that the City of Sacramento ‘“‘shall not be sued 
an any action whatever,” the Wright Irrigation Act, on 
the contrary, permits anirrigation district to be sued. 
As the treasurer of Sacraniento could not be compelled 
to pay the coupons until nioney came into his hands, of 
course, mandamus would not lie against him until that 
time and that was all the Freehill case really held. 

The case of Barnes vs. Glide, 117 Cal., 1, discusses 
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the Freehill case and shows that the cause of action in 
the latter case had not accrued, thus furnishing the 
grounds—and under our statute of limitations ¢he only 
gi ounds—for holding the statute had not been set in 
motion. The Barnes case was an action for mandamus 
against the trustees of a Swamp Land District, to com- 
pel them to levy an assessment upon the lands of the 
district for the purpose of paying certain warrants. The 
warrants directed the treasurer to pay the sum men- 
tioned therein ‘‘from the Swamp Land Fund,’’ and had, 
prior to the commencement of the action, been pre- 
sented for payment and been marked ‘‘not paid for want 
of funds,’’ and thereafter, registered. In the complaint, 
it was alleged that since the issuance of the warrants, 
there never had been in the treasury of the county, to 
the credit of the Swamp Land District, sufficient money 
to pay the warrants, but it was also alleged that the de- 
fendants had money in their hands, belonging to the 
district and it was prayed that the same be turned over 
to the couuty treasurer. 

The act providing for the organization of such dis- 
tricts is found in Cal. Stats. of 1868, p. 515, and con- 
tains many features similar in effect to the Wright Irri- 
Mation District Act. In fact, the Fallbrook Irr. Dist. 
vs. Bradley, 41 L. Ed. (U. S.) 393, the Federal Su- 


reme Court, said: 

‘‘The formation of irrigation districts is accom- 
plished by a proceeding so closely analogous to 
those prescribed for the formation of swamp land 
reclamation districts that the deczstons with respect 
to the latter are authority as to the former, and we 
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cite as conclusive of this point People vs. Hagar, 
52 Cal., 181, 66 Cal., 60. Many decisions to the 
same effect are cited by the briefs of counsel, but 
we deem it unnecessary to refer to them.”’ 


It would be observed that in the Barnes case, war- 
rants were involved, drawn upon a fund, called the 
“Swamp Land Fund,’’ and which warrants had been 
registered. The defendants pleaded the statute of limita- 
tions. From the abstract of the appellant’s brief, ac- 
companying the opinion of the Court (117 Cal., 2), it ap- 
pears he also adopted the attitude taken by the defend- 
ant in error here, and in order to avoid the statute of 
limitations, claimed that the cause of action had not ac- 
crued on the warrants, but possibly this attitude was 
not so fatal to the appellent in the Barnes case, as it is 
here to the defendant in error, because the Barnes case 
was one for mandamus against the officers of the dis- 
trict, while here the case is brought against the Irriga- 
tion District itself and a money judgment ts asked for on 
coupons. Should we assume that the defendant in error 
is correct in saying these coupons here are payable from 
a particular fund, we are even then not confined to tie 
question whether mandamus will lie against the officers 
of an irrigation district to compel them to levy an assess- 
inent for the purpose of replenishing such fund. The 
question here would be more comprehensive than that 
and would be: whether an instrument, assumed to be 
drawn on a ‘‘particular fund’’—which term involves the 
theory that such instrument fastens no gezera/ liability 
ou its maker, the creditor being confined to such fund 


for payment—can maintain an action, not for man- 
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damus, but for a money judgment on the coupons them- 
selves, when he alleges there is no money in the only 
source from which they are payable and to which source 
he is compelled to look alone for payment ? 

If he is not so compelled, then a general liability of 
the maker arises, as we have seen from the authorities 
cited, and the ‘‘particular fund’’ theory necessarily 
vanishes. 


On the other hand, should it be held that the fund 
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under discussion here is strictly a 
and that, notwithstanding this, the defendant in error 
can maintain suit regardless of the non-existence of such 
fund, then he must concede that his cause of action 
accrued many years ago. If this action did so accrue, 
the statute necessarily became active. 

Notwithstanding the instruments in the Barnes case 
were registered warrants (and therefore fell within the 
class of paper to which the particular fund doctrine has 
been applied, by the courts with peculiar force, and 
notwithstanding there were infinitely better grounds 
for calling the fund in the Barnes case a ‘particular 
fund’’ than exist here), the Supreme Court of Califor- 
nia held that the statute barred the suit, and said: 


‘The reason and philosophy upon which the 
statute of liniitations is based apply here with full 
force. The warrant set up in the first count of the 
complaint was issued, presented, and payment 
thereon was refused, 11 November, 1877; and this 
present suit was not commenced until November, 
1895, which was eighteen years thereafter. The 
date of the latest warrant set up in the complaint is 
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1881, more than fourteen years before the com- 
mencement of the action. The present board of 
trustees, who are made defendants, do not appear 
to have occupied that position for a longer period 
than six months prior to the commencement of the 
suit. ‘The warrants sued on were issued, if at all, 
by other trustees who were in office from fifteen to 
eighteen years before this proceeding was insti- 
tuted. They may have been issued illegally; the act 
of issuing the mmay have been ultra vires; they may 
not have been issued for any labor done in the coun- 
struction of the works of the district; they may 
have been issued without consideration and fraudu- 
lently; they may be forgeries. And it is quite 
evident that the present defendants, after such a 
lapse of time, would be in no condition to make any 
of the defenses above indicated, when witnesses 
who knew of the facts at the time may be dead, or 
may have allowed the recollection of them to vanish 
from their memories. And the evident purpose of 
the statute of limitations is to prevent such a con- 
dition of affairs, and to preclude parties from dis- 
turbing that repose which is intended to be final, 
after the lapse of certain periods of time designated 
in the statute itself. The position cannot be suc- 
cessfully maintained that no action could be com- 
menced uztzl a demand had been made by plaintiff 
upon the defeudants to act. Whether such demand 
be necessary in a case like the present 1t isimee 
necessary to determine; for the demand ttself was 
an act within the power of the plaintiff. In Pres- 
cott vs. Gonser, 34 Iowa, 179, the court say:”’ 
‘“That the action of mandamus cannot be main- 
tained until there has been a refusal to perform the 
official duty sought to be enforced is true, but to 


hold that the plaintiff who has a right to demand 
performance at any time may delay such demand 
indefinitely would enable him to defeat the object 
aud purpose of the statute. It is certainly not the 
policy of the law to permit a party against whom 
the statute runs to defeat its operation by neglect- 
ing to do an act which devolves upon him in order to 
perfect his remedy against another. If this were 
so, a party would have it in his own power to de- 
feat the purpose of the statute in all cases of this 
character. He could neglect to claim that to which 
he is entitled for even fifty years unaffected by the 
statute of limitations, thereby rendering it a dead 
letter. In such a construction of the statute we 
cannot concur.’’ See, also, to the same effect, 
Baker vs. Johnson County, 33 Iowa, 151. If the 
facts stated in the complaint in the case at bar con- 
stitute a cause of action, they constitute a cause of 
action which accrued, and for which an action 
might have been instituted, from fourteen to eigh- 
teen years before the present complaint was filed. 
The statute of limitations ts intended to embrace all 
causes of action not specially excepted from tts op- 
eration, and there is no exception applicable to the 
present proceeding. Bates vs. Gregory, 89 Cal., 
387, was an application for a writ of mandate to 
compel the trustees of the City of Sacramento to do 
certain acts; the defendants therein set up the 
statute of limitations; and this court said: ‘“‘A 
municipal corporation has the legal right to avail 
itself of the defense of the statute of limitations as 
fully as any other creditor. It is a privilege per- 
sonal to the debtor, and whenever, in any legal 
proceeding it is invoked by the debtor the court is 
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conipelled to recognize it as a proper defense. This 
defense is pleaded in the present proceeding, angy 
as we have before show, is sustained by the facts, 
and must therefore be held sufficient.”’ 

Appellant relies greatly on Freehill vs. Cham- 
berlain, 65 Cal., 603; but ¢hat case 1s not pertenent 
to the case at bar. ‘That case was simply manda- 
mus to the treasurer of the city of Sacramento to 
compel him to pay the interest on certain bonds. 
Those bonds had been issued by the city under the 
act of April 24, 1858 (Statutes of 1858, p. 280,) 
which has frequently been held by this court to 
constitute an express contract between the city and 
the bondholders, by which the latter were prohzb- 
tied from suing the city, and were to rely exclu- 
sively upon a certain special fund district from the 
general fund and all other funds of said city. The 
only remedy which the bondholders had was manda- 
mus against the city treasurer to compel him to 
pay the interest on the bonds when there was 
money in the fund /o whzch they could alone look 
under their special contract; aud a// that the court 
decided in Freehill vs. Chamberlain was that no 
cause of action in mandamus against said treasurer 
had accrued until there was money in said fund, 
and that consequently the statute of limitations did 
not commence to run while there was no money in 
said fund with which the treasurer could pay said 
interest. It was |not a proceeding which might 
have been commenced fifteen years before it was in- 
stituted. 

Barnes vs. Glide, 117 Cal., pgs. 7, 8 and 9. 


We submit the language of the California Court 1s 
singularly appropriate here. Why should the Rialto 
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Irrigation District, comprising thousands of acres of 
land and the interests of a multitude of industrious 
ranchers, be subjected to the hardship of having a spe- 
cial exception—not mentioned by the legislature—en- 
grafted upon the statute of limitations for the benefit of 
the defendant in error, who until the commencement of 
this action, never took a single step to enforce the pay- 
meut of these coupons? Here, as in the Barnes case, 
the district board of directors is not the same as the one 
which existed when these bonds were issued a quarter of 
a century ago; here, as in that case, witnesses are dead 
and scattered; here, as in that case, if the facts stated in 
the complaint constitute any cause of action at all, they 
constitute a cause of action which accrued on many of 
the coupons, and for which an action might have been 
instituted more than ten years before this action was 
comienced; here we may truly say, as was said in the 
Barnes case, ‘‘the statute of limitations is extended to 
enibrace a// causes of action not specially excepted from 
its operation and there zs no exception abplicable to the 
to the present proceeding..”’ 

In the Barnes case, we submit, the remarks of the 
court, with reference to the Freehill case, are unan- 
swerable and obviously cut away the foundation of any 
hypothesis that the Freehill case is authority for any- 
thing more than the point that no cause of action in 
mandanius had accrued agaiust the treasurer until there 
was money in the fund in question. How could such a 
cause of action otherwise accrue against him? He could 
not be mandamused to perform an impossibility, to-wit: 
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to pay to coupon holders funds which were non-existent; 
and of course, no action could he on the coupons against 
the City of Sacramento, because the law forbade it, and 
hence the case fell within a statutory exception to the 
running of the statute of limitations. 

Section 356 of our Code of Civil Procedure says: 

‘‘When the commencement of an action is stayed 
by injunction or statutory prohibition, the time of 
the continuance of the injunction or prohibition is 
not part of the time limited for the commence- 
ient Cl etne eto. 

To the same effect is Section 27, enacted in the year 
1850, (Cal. Statutes 1850, p. 346.) 

In Kendall vs. Porter, 120 Cal., 106, the plaimemm 
applied for a writ of mandate to compel the treasurer of 
Sacramento to pay the principal and interest on certain 
bonds, and the precise question we are now discussing 
was not involved in that case, but in a dissenting opin- 
ion of Chief Justice Beatty, in which Mr. Justice Van 
Fleet concurs, it is said: 

‘In Freehill vs. Chamberlain, swzpra, which was 
mandamus to compel the treasurer to pay cou- 
pons niore than four years past due, the statute of 
limitations was interposed as a defense, but it was 
held that, since ‘he czty could not be sued upon the 
coupons, the statute did not begin to run until the 
money applicable to the payment of the coupons 
was in the sinking fund, ‘fhe cmplecit concession 
being that the coupons would have been barred tf there 
had been any general obligation 1 esting upon the city 
to pay.”” 

As it cannot be questioned the coupons, in the case at 
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bar, fix a general obligation to pay them upon the irri- 
gation district, it 1s useless to argue that those coupons 
which matured four years or more before this action 
was commenced are not barred by the statute. If the 
explicit and express promises to pay, contained in those 
coupons, do not constitute “general’’ obligations, by 
what other language, we ask, would it be possible to 


‘“‘general’’ one? 


make an obligation a 
The case of Savings Union vs. Reclamation District, 
144 Cal., 659, is instructive and in point. That case 
was an action to recover money due on warrants drawn 
by order of the board of trustees of the defendant on the 
county treasurer, approved by the board of supervisors, 
and not paid for want of funds. While the question 
there at issue is not directly involved in the case at bar, 
the court distinctly holds that no suit on the warrants 
could be brought against the district itself and recog- 
nizes the propositions herein contended for, notwith- 
standing the Luning case and Robertson vs. Blaine 
County and others were cited as upholding the particu- 
lar fund doctrine. At page 648, there is found the fol- 
lowing language: 
‘The claims accrued during the period from 
1872 to 1887. They were all allowed, warrants 
drawn, payment refused for want of funds, and a// 
existing remedies to compel payment barred by the 
statute of limitations many years prior to the enact- 
ment of the amendment. If the amendment is 
coustrued to give the right to maintain an ordinary 
action at law upon these allowed claims, it will be 
of no benefit whatever to the plaintiff. Its right to 
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a mandate, either against the county treasurer to 
compel payment, if there were in fact available 
funds, or against the trustees and supervisors to 
compel an assesment to raise funds, if in fact there 
were none, decane coniplete and perfect ubon the | 
original rejusal to pay the claims. ‘The statute of 
limitations at once began to run against this right, 

and become barred within five years thereafter, if 

not sooner. (Barnes vs. Glide, 117 Cal., 1.) A 
judgment against the defendant in an action upon 
these claims would be of no direct benefit to the 
plaintiff, and would set him no further on the road 

to recovery of his money than he was at the time 

the claims were originally allowed. The judg- 
ment could not be collected on execution. The | 
district has, and under ordinary circumstances | 
could have, no property subject to execution. : 
(Hensley vs. Reclamation District, 121 Cal., 96.) 
It has no right to acquire property except for the 
purpose of carrying on the work of reclamation and 
matters incidental thereto. Property devoted to 
that sort of public use, and belonging toa public 
corporation or public agency, cannot be levied on 
aud sold to satisfy judgments against such corpora- 
tion or agency. The only means by which the” | 
plaintiff could obtain payment of such a judgment 
would be by resort to the remedy which he had in 
the first instance, that is to sav, a suit in mandamus 
to compel the levying of an assessment whereby | 
money could be raised with which to pay the same. 
But this remedy, as we have seen, has been long 
eiice barred. 


Although our case was unlike the last case, because 
in the latter an action on the warrants did not he 
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against the reclamation district, yet this very dissimi- 
larity obviously adds strength to our contention, be- 
cause the entire controversy here harks back to the 
questiou—when could the defendant in error have 
brought suit against the irrigation district on these cou- 
pous? The reply to that query will also answer the 
question as to when the statute of limitations was set 
in motion. 

With these California authorities in mind, and advert- 
ing again to the case of Lincoln County vs. Luning, it 
is clear that it is a mistaken notion to hold that the case 
at bar is governed by the Luning case because: 

(1.) The pivotal point on which the Luning decision 
turned was the recognition of the debt and the extension 
of time for its payment arising from the act of 1877. 

(2.) That act of 1877, after the creditor had acted 
upon it and registered his coupons, was held to amount 
to a new provision for payment, which was accepted by 
the creditor and created anew right upon which he 
could rely. 

(3.) The California cases of Underhill vs. Sonora 
and Freehill vs. Chamberlain, cited in the Luning case, 
supply no foundation for the broad statement that in a 
suit brought on geveral obligations, the statute will not 
run from the maturity of such obligations. 

(4.) That should the citation in the Luning case of 
these two California cases, be deemed to furnish a foun- 
dation for the idea that the Federal Supreme Court, 
based its decision in the Luning case upon two Califor- 
iia cases where the situation was similar to the one pre- 
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sented in the case at bar, such assumption would neces- 
sarily result in making an inverted and baseless pyra- 
mid of the Luning decision and would be charging that 
high court with being devoid of logic or common sense. 

(5.) It is not necessary so to do, because the lan- 
guage of that court shows that the Underhill case was 
only cited on the proposition that the act of 1877 rec- 
ognized the debt and made provision for its payment, 
thereby extending the tinie of payment; and the Freehill 
case was only cited on the proposition that where a sta- 
tute provides for coupons being payable ‘‘ 
money should come into the treasury from special sources” 
the statute will not run. As we have seen, the Freehill 
case did hold that no cause of action against the treas- 
urer accrued until he had money in his hands, and no 
cause of action had accrued against the city, as the city 
could not be sued, ence Freehill was prevented from 
having his day in court. Here, the defendant in error 
was not obliged to wait, before bringing his action, un- 
til money came into the treasury of the district. This 
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is not a case where there is anything whatever in the 
coupons which suggests or intimates that they are only 
payable or only mature ‘‘as fast as money should come into 
the treasury.’’ Nor can a general liability which by 
Sec. 17 of the Wright Act (Cal. Stats., 1887, p. 37, me 
to be paid by revenue derived from annual assessments 
upon all of the real property of the district—all of which 
real property is expressly made liable to such assess- 
ment—be converted into an obligation payable solely 
from ‘‘special sources.’’ ‘To hold otherwise would not 
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only make all municipal bonds subject to the particular 
fund doctrine, but such a decision would be hopelessly 
irreconcilable with such cases as 
Schoenhoeft vs. Kearney Co., 92 Pac., 1097. 
United States vs. Clark Co., 24 L. Ed., (U. S.) 
628. 
Pevery vs. Job, 36 Pae., 293; Mutual Bewefit In- 
suaeesCo. vs. Elizabeth, 42 N.J, L., 235. 
imited states vs. Fort Scott, 25 L. Ed., (U. S.,) 
349. 
i iekey vs. Sioux City, 115 Fed., 437. 
United States vs. Saunders, 124 Fed., 131. 
Kimball vs. Commissioners, 21 Fed., 145. 
Hatonevs. Mimnaugh, 73 Pac., 745. 

(6.) In the Luning case, no mention is made of the 
existence of any mandatory statute of limitations similar 
to section 312 of our code, which admits of no unspeci- 
fied exception being made to its operation, which sec- 
tion is backed by our State constitution prohibiting the 
enactment of special legislation respecting the statute of 
limitations. 

(7.) Since the rendition of the Luning decision, in 
the year 1890, our State Supreme Court has rendered 
such decisions as Barnes vs. Glide, 117 Cal., 1; S. F. 
savings Union vs. Reclamation District, 144 Cal., 639, 
med! ate Cu. vs. Sierra Rwy. Co., 158 Cal., 691, 
holding that the statute runs against such coupons as 
these. This being the case, should we indulge the 
baseless presumption that the Luning case was ever ap- 
plicable to this case at bar, it still remains true that the 
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Federal Courts will follow the latest expressiuns of the 
California Supreme Court in construing the statute of 
limitations (Leffingwell vs. Warren, 17 L. Ei., (U. 
S.) 271), even though they be at variance with former 
decisions of the same comrt, which is certainly not the 
case with respect to the decisions of the California Su- 
preme Court on this subject. 

We have discussed the Luning case at such length 
because it seems to have been particularly relied upon 
by the learned District Court and by otr opponents as 
the leading case on the particular fund doctrine and as a 
precedent to apply to the case at bar, but it would seem 
that this discussion is largely an act of supererogatiou 
when it is recalled that this same Circuit Court of Ap- 
peals, in the case of Mather vs. San Francisco, 115 
Fed., 37, decided in the year 1902, that néeitnemenms 
Luning case, nor the particular fund doctrine was ap- 
plicable to California municipal bonds, and ploughed 
over the same ground that we are now traversing. 


NMiaither vs. San Francisco. 


In the Mather case, the identical Section 337 of omm 
code which is pleaded by the irrigation district here was 
pleaded also there. In the brief of the plaintiff in error, 
filed in this court in that case, it is stated ‘‘that the 
complaint alleges that there hasn ever been collected 
and placed in special fund a sufficient amount to pay the 
coupons as they mature.’’ On page 24 of this brief, 
the particular fund doctrine is discussed and he cites, in 
support of his contention, the samme cases upon which 
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our antagonist relied in the court below, among 
which are: 
famver vs. Colgan. 102 Cal., 292. 
Freehill vs. Chamberlain, 65 Cal., 603. 
ipvacolii County vs. Luning, 133 U.S., 533, and 
Says: 


‘Cannot plead statute of limitations without 
showing that the particular fund has been provided 
or method pursued.’ 


The bonds and coupons involved in the Mather case 
presented a uiuch stronger case for the application of 
the particular fund doctrine than those in the case at 
bar, as the act under which they were issued provides 
(Cal. Stats., 1875-76, p. 433) that assessments made to 
create a fund, with which to pay the bonds and coupons 
should be restricted to a certain area of the municipality; 
thal the fund so raised should be paid over to the treasurer 
of San Francisco, and should constitute a fund called 
“Dupont Street Fund,’’ which fund should be paid out 
only in payment of the bonds and coupons and, by sec- 
tion 22 of the act, the holders of the bonds were stripped 
of any claim, they would otherwise have had, agaznst 
the municipality on the bonds. 

This court, through Mr. Justice Gilbert, points out 
in its opinion, that the bonds had not been paid ‘‘for the 
reason that the fund for the payment thereof has not 
been created as the law required that it should be cre- 
ated.”’ (p. 42). This court further holds that the 
bonds are payable ‘‘ou/ of a special fund to be provided 
by the city’? (p. 42) and that ‘‘the defendant in error 
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has been remiss in the performance of its duty’’ (in not 
providing such fund). This court further said: 

‘The demurrer raises the further objection that 
the cause of action upon all but two of the coupons 
is barred by the statute of limitations. Section 9 
of the act provides that the bonds shall be payable 
in 20 years, and that coupons for the semi-annual 
interest shall be attached to each bond. ‘The bonds 
bear date January 1, 1877. The present suit was” | 
commenced June 22,1900. By the statute of lim1- 
tations of California (section 337, Code Civ. Proc.) 
actions ou such written instruments are baried after 
four years. All the coupons matured more than | 
four years prior to the commencement of this suit, | 
except the last two, which became due, respective- 
ly, July 1, 1896, and January 1, 1897. Im Wemiie 
well vs. Warren, 2 Black, 599, 17 L. Ed]ZGiamm 
was said: 

‘The courts of the United States, in the ab- 
sence of legislation upon the subject by congress, 
recognize the statutes of the several States, and 
gwwe them the same construction and effect which 
are given by the local tribunals.” 

That doctrine has been affirmed in Green vst 
Neal’s Lessee, 6 Pet., 291, 8 L. Ed., 402; Hare 
pending vs. Dutch Church, 16 Pet., 455; 100 
Ed., 1029; Davie vs. Briggs, 97 U. S., 628, 240m 
Ed., 1086; and Amy vs. Dubuque, 98 U. 8., 470; 
25 L. Ed., 228. In the case last cited it wasialem 
held that the statute of limitations of the State of 
Iowa begins to run against coupon interest warrants 
from the time when they respectively mature, al- 
though they remain attached to the bond which 
represents the principal debt. In reaching that 
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couclusion the court proceeled upon principles 
which apply generally ¢o all cases of actions upon 
coupons, except where the question is controlled by 
some peculiar statuto1y provision or decision of a 
State court establishing a different rule. Those 
principles undoubtedly apply to the case at bar, and 
require us to hold that the statute of limitations has 
rui as to all coupons except the last two, unless a 
different construction has been placed upon the 
statute of California by the decision of the Supreme 
Court of that Statein Meyer vs. Porter, 65 Cal., 67, 
2 Pac., 884, in which it was said: ‘And as the 
coupons partake of the nature of the bonds to which 
they belong, and against which the statute of limi- 
tations had not run, they were not barred by the 
Statute.’ It is claimed for this utterance of the 
court that it announces the rule that an action upon 
coupons is not barred until the statute of limita- 
tions has run against the bonds to which they were 
attached. We donot so understand the decision, al- 
though it is impossible, from the meager statement 
of the case, to determine the precise bearing of the 
remarks of the court. We are inclined to think 
that by the use of the language so quoted it was 
intended only to affirm the well-settled rule that in 
the application of the statute of limitations the cou- 
pon, although it may not be in form the same kind 
of instrument as the bond to which it belongs, will 
partake of the contractual nature of the latter, and 
both will be governed by the same statute of limi- 
tations; that is to say, if the bond be a specialty, 
the coupon, which may be a simple promise to pay, 
will be considered a specialty, and be governed by 
the statute of limitations applicable to specialties.’’ 


It is interesting to note that in the recent case of Cal- 
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ifornia Safe ete. Co. vs. Sieira Co., 158 Cal., 69am 


(from which case, we have already quoted in this brief 
aud where were involved bonds issued long after the 
date of the decision of Meyer vs. Porter) the California 
Supreme Court concurs in the views of this court, re- 
specting the case of Meyer vs. Porter, and adds that 
there is nothing in the latter case to !prevent the court 
‘from applying the rule supported by reason, as well as 
by overwhelning authority, viz: that, in the absence of 
some special circumstance to the contrary, the period of 
limitation of an action on coupons begins to run /rom the 
date of the naturity of the coupons.” 

It is difficult indeed to see how the California court 
could have logically held otherwise when it is borne in 
mind that the same court had repeatedly held, long be- 
fore the decision of Meyer vs. Porter, that our statute of 
limitations applies to a// actions and that the courts can 
add no exceptions to the statute, and the federal courts 
had also previously held that the statute runs against 
coupons without reference to the maturity of the bonds. 

(Koshkoning vs. Burton, 26 L. Ed. 886. 
Amy vs. Dubuque, 25 ©) edae22 oe) 

To adopt the theory that the court in Meyer vs. Por- 
ter intended to express the idea that no action would ac- 
erne upon a coupon until the maturity date of the prin- 
cipal of the bond to which the coupon belonged, would 
result in placing the court in a position where it would 
be isolated by overwhelming authority to the contrary. 
Under Section 312, C. C. P., it 1s certainly neécessam? 
to show that no action on these coupons has accrued, 
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before any foundation can exist for the supposition that 
the statute has not run against them. 
In 19 Am. and Eng. Enc. of Law, (2nd Ed.,) p. 205, 
it is said: 
“Where payments are to be made in install- 
ments, the statute runs against each installment 


from éhe tine when it ts due.’’? (Citing numerous 
cases. ) 


That this is the general rule cannot be denied, and 
there exists here 10 special circumstance which causes 
this case to fall within any exception specified in our 
statute of limitations. 

Furthermore, should we assume that the California 
court in Meyer vs. Porter did—in defiance of well-settled 
principles and notwithstanding the same court has ex- 
plained the case in a contrary way—really announce the 
doctrine unsuccessfully contended for in the Mather case, 
it would even then, we respectfully submit, make no 
difference, or preclude this court from ignoring the 
Meyer case and following later decisions, because such 
doctrine simply referred to the statute of limitations. 
it is an elementary principle that the statute affects 
only the remedy and not the ob/zgation of a contract, and 
the legislature may make any reasonable change in the 
length of the period of limitation within which to com- 
mence an action upon an existing contract; because the 
parties to a contract acquire no vested right in the time 
for commencing such action. 


Terry vs. Anderson, 24 L. Ed. (U.S.), 365. 
felines vs. Hall, 7 Cal., 1. 
ieee, and Hng. Enc. of Law (2d Ed.), 168. 
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The decision of a State court in construing the statute 
can have no more binding force than the statute itself, 
aud hence, if such decision should be deemed to become 


a part of the statute, the decision 1s equally with the 


statute, subject to subsequent change by a later deci- | 


sion, without impairing any vested night of the party 
to the contract, affected by such later decision, and 
therefore, we submit, the federal courts will, upon the 
subject of the statute of limitations, adhere to the rule, 
enunciated in the authorities we have mentioned, and 
follow the /atest dectstons of the highest court of the 
State respecting that statute. 
Leffingwell vs Warren, 17 L. Ed. (U. S.), 261. 
Balkam vs. Woodstock Iron Co., 38 L. Ed. (U. 
5.) Yose 
As it must be admitted that the fund in the Mather case 
from which the bonds there were payable, was infinitely 
closer in resemblance to what, in contemplation of law, 
is called a ‘‘particular fund’’ than are the funds from 
which the bonds here are payable, and as the same rea- 
sons were advanced and the same authorities cited in 
the Mather case as were advanced and cited in the case 
at bar, in the District Court, we submit that the 
Mather case is decisive upon this case and the principle, 
so clearly upheld in the Mather case, respecting the 
running of the statute, a fortiori applies to the case at 
bar, where unquestionably the coupons are mere general 
obligations. 
The Mather decision has been approved by this court 
since its rendition, and was cited and relied upon as 
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authority in the subsequent case of Shapter vs. San 
Francisco, 115 Fed., 1021, and it was also cited by the 
Cirenit Court in Eddy vs. San Francisco, 148 Fed., 
277, aud by the California Supreme Cow. in Cal. Safe 
Meo. Co, vs. Sierra Co., 158 Cal., 690. 

Doubtless, the learned District Court would have 
followed the Mather case but it was argued by our op- 
ponent that the particular fund doctrine ‘‘was not 
discussed’? in that case and the court apparently, for 
that reason, did not give the decision the weight to 
which it was entitled. We have seen this idea was a 
fallacy, as the subject was thoroughly thrashed over 


in the briefs and the opinion of this court expressly 
refers to the fact that the bonds are payable ‘‘out of a 


special fund,’’ and that they had not been paid by rea- 
son of the city being remiss in failing to provide such 
fund. (Page 42.) In any event, where a legal deci- 
sion is made in an action, it would indeed be injecting 
a startling tenet into our system of jurisprudence, to 
hold that such adecision does not constitute a precedent 
and may be ignored in a later case, embracing similar 
questions, unless all the reasons for such decision are 
set forth in the opinion of the court. 
Houston vs. Williams, 13 Cal., 24. 

It is also very plain that the fact that the federal courts 
generally have no original jurisdiction in mandamus, 
constitutes no reason for holding that the statute has not 
run against the coupons in this case. It is obviously 
reasoning ina circle to say that although it must be 
conceded the statute would have run in a State court 
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against these coupons, yet, as in the federal courts 
mandamus is not generally available before judgment, 
the statute is held in abeyance, and the cause of action 
on the coupons becomes thereby endued with eternal 
life—in fine, such a preposterous notion necessarily 
involves the proposition that no right to sue arises until 
the plaintiff is entitled to the writ of mandate. The 
mere statement of such an hypothesis carries with it 
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its own refutation. We have seen that the “ nghtm@ 
sue’’ is synonymous with the accrual of a cause of ac- 
tion, and that it is beyond controversy that the accrual 
of the cause of action synchronizes with the commence- 
ment of the running of the statute. 
Amy vs. Dubuque, 25 L. Ed., (U. Saas 
Harrigan vs. Insurance Co., 128 Cai) Samm 
MecDanielfvs. Cherryvale, 136 Paces 
Scctiomms 126 ee 
If then, the defendant in error has not become vested 
with the ‘‘right to sue,’’ let him march out of court. 
On the other hand, if he has acquired the right to sue, 
let him admit the inevitable result, which is the accrual 
of the cause of action and the consequent running of 
the statute. He cannot set at naught all principles and 
rules of common sense aud logic and contend for a cer- 
tain premiss, without at the same time subjecting him- 
self to the effect of the unavoidable conclusions which 
the law, from time immemorial, has said shall flow 
from that premiss. 
This extraordinary, specious and palpably unsound 
doctrine—that mandamus being unavailable to a plain- 
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tiff in the Federal Courts before judgment results in 
the statute not running—was argued in the trial court 
with sufficient force to ‘‘deceive the very elect’’ and, in 
answer to the plea that the action was barred by the 
statute, the learned court in his opinion rendered here- 
in, says: 

‘“This argument, however forcible as to a suit in 
the State court, where mandamus may be resorted 
to in the first instance, cannot apply to one in the 
federal court, for the reason, that, in the latter 
court, mandamus is not available in the first in- 
stance, but only after the plaintiff’s claim has been 
reduced to judgment. 

Under these circumstances, to hold that the 
statute begins to run against a suit in the federal 
court from the date when plaintiff’s right to man- 
damus accrued in the State court, would be practi- 
cally a denial of plaintiff’s right to sue in the fed- 
eral court, which unquestionably has jurisdiction 
over his controversy; in other words, it would be to 
hold, in effect, that federal jurisdiction can be 
ousted by State law. 

On this subject may be aptly quoted the follow- 
ing extract: 

‘To hold that, because mandamus is available 
in the first instance in the State court, but not in 
the federal court, therefore plaintiff must sue in the 
former, would be to hold, in effect, that federal jur- 
isdiction can be ousted by State law, which we 
know is not the case. (Lincoln Co. vs. Luning, 
133 U.S., 529; Hyde vs. Stone, 20 How., 175; 
Suydam vs. Broadnax, 14 Pet., 67; Bank vs. 
Vaiden, 18 How., 503; Reagan vs. Trust Co., 154 
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U.S., 420.’’) (Shepard vs. Tulare Irrigation Dig 
trict, 94+ Fed., +.) 

Iam of the opinion, that the case at bariai 
under the particular fund doctrine declared by the 
Supreme Court in Lincolu County vs. Luning, 
133 U. S., 529, and later by the Cirenit Comma 
Appeals for this circuit in Robinson vs. Blaine 
County, 90 Fed., 63, 70. See also Freehilljvay 
Chamberlain, 65 Cal 603: 

The later cases of Mather vs. San Francisco, 
115 Fed., 37, and Eddy vs. San Francisco; ia 
Fed., 441, ave not conflicting authorities, because 
in neither one of said cases is the particular fund 
doctrine discussed by the court. 

Judgmient will be entered for the plaintiffs, and | 
their attorneys are requested to prepare suitable : 

. 
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findings, and submit them to the court for its ac- 
tion after serving copies upon defendant’s attorneys. 
OLIN WELLBORN, 
Judge. 

We respectfully submit that the theories, contended 
for by our opponent and followed by the learned trial 
court, arise from failing to discriminate between a 
‘right’? and a ‘‘remedy’’—the latter being simply the 
means by which the obligation is enforced. (Frost vs. 
‘Witter, 132 Cal., 526; 34 Cyc., 1201.) What, me ame 
has the remedy to do with the cause of action or its ac- 
crual? (See Frost vs. Witter, szfra.) The pole star 
to guide us here, as to the qnestion when the statute 
commenced to run, will be found in the determination 
respecting ¢he time the action accrued, or in other words, 
when could the defendant in error have brought this 
suit? The leatned court apparently failed to realize 
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that the defendant in error could have brought this suit 
upon the respective maturity dates of these coupons. 
Whether the relief sought by a plaintiff be a money 
judgment, or a writ of mandate, concerns only the 
remedy aud has nothing to do with che cause of action, 
which, in this case is the breach of the promise to pay 
these coupons. In Butler vs. Johnson, 111 N. Y., 
204, in referring to the statute of limitations, says the 
New York Court of Appeals: 
‘There can be no sense in enlarging the time by 
a mere change of the form of the remedy sought, 


where the subject matter of the action is precisely 
the same, and the remedy in either was adequate.’”’ 


Young vs. Turner Co. (Oct. 1914) 48 Cal., Decisions 
461 (advanced sheets), where the original complaint 
prayed for a specific performance of a contract anda 
supplemental complaint was filed prayzng for a money 
judgment on the same contract, the California Supreme 
Court said: 

‘‘The supplemental complaint in this case re- 
lated to a matter occurring after the commence- 


ment of the action whzch concerned the remedy 
rather than the cause of action.’ 


mee also Meath vs. Phillips County, 27 L. Ed. (U. 
.), 819. 

It is too clear to require argument to show that this 
is not a case where the obligations sued on are only 
payable when there are funds and where the municipal- 
ity has prevented such funds being raised and then re- 
quired the creditor to look to the fund and wo? ¢o ztself. 

On the contrary, these conpons are general obliga- 
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tions upon which immediately upon maturity, money 
judgments against the irrigation district itself could 
have been sued for 27 anzy federal or other court in Cali- 
fornia, regardless of the question as to whether the 
remedy of mandamus was available. If then, a judg- 
ment on the coupons is part of the necessary machinery 
in the federal courts before mandamus can be resorted 
to, it still cannot be gainsaid that there was no obstacle 
whatever to prevent the defendant in error bringing 
suit to obtain such judgment as soon as the coupons 
severally matured. 
Mather vs. San Francisco, sapra. 
Cass Co. vs. Johnson, 24 L. Ed. (U. S:))4ies 
Davenport vs. Dodge Co., 26 L. Ed., (Usam 
1018. 
Shapter vs. San Francisco, 110 Fed. 615, and 
11S Bede oz ie 
Bates vs. Gregory, 89 Cal., 387. 
Herring vs. Modesto Irr. Dist.. 95 Fed., 705. 


We further submit that there is nothing in the situa- 
tion presented in the case at bar, which for one moment 
justifies the idea that the plaintiff in error, claims or 
ever has claimed that the relief asked by the defendant 
in error is only obtainable in the State courts, thereby 
maintaining that the federal courts have no jurisdiction 
of this case, which would be equivalent to an attempt to 
oust the jurisdiction of those courts. All of the argu- 
ment of the defendant in error in the trial court respect- 
ing the alleged ousting of the jurisdiction of the fed- 
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eral courts, is, we submit, beside the case and clearly a 
petiteo principie. 

What has the question in regard to the statute of 
limitations in this case to do with ousting the jurisdic- 
tion of the court? 

We do not deny the right of the defendant in error to 
euter this court, but what we do confidently assert is, 
that if he postpones such entry until many years after 
Mis right tosue for a judgment has become ripe, he 
must, in common with other litigants, suffer the conse- 
quences established by law and not claim the benefit of 
any exception which the statute expressly withholds 
from a tardy plaintiff suing upon belated claims. 

Sawyer vs. Colgan. 


It has also been contended that the case of Sawyer vs. 
Colgan, 102 Cal., 283, supports the so-called ‘‘particu- 
lar fund doctrine’’ and should rule such a case as the 
one at bar. “The Sawyer case was one of the cases relied 
upon by the plaintiff in error, in the Mather case, and 
was cited as authority in his brief on file in this court. 
That this court had the soundest reasons, when consid- 
ering the Mather case, for declining to follow the Saw- 
yer case, clearly appears from an examination of the 
Sawyer case, and we submit, equally sound reasons 
exist for holding the Sawyer case entirely inapplicable 
forthe case at bar. 

In the Sawyer case, writ of mandate was prayed for 
against the State controller, commanding him to issue 
a warrant upon the State treasury for the ainonunt due 
upon a bond, and the court said: 


— ee 


‘The findings show that in 1890, for the first 
time, a surplus of about five hundred thousand dol- 
lars was received into the State treasury. Prior to 
that time the petitioner never could have miain- 
tained a mandate for the payment of his coupons, 
and this being so, of course, the statute of limita- 
tions is no bar to the proceeding. ‘The words of 
the act, ‘‘not otherwise appropriated’’, cannot be 
taken to mean ‘not heretofore otherwise appro- 
piiared. 6 = id ‘a 

‘‘No provision was made by the State for the pay- 
ment of these bonds until the year 1889, and we 
are of the opinion, therefore, that the statute did 
not begin to run against the bonds or coupons un- 
til that time. If the petitioner had presented his 
coupons for payment prior to that time, his demand 
would have been refused on the ground that there 
were nofunds. /7e could not sue the State, because 
there never was any act authorizing him to sue. 
‘His remedy—if remedy it may be called—still lay 
in the voluntary exercise of the taxing power of the 
State. In other words, the State, by reason of Hes 
sovereignty, s¢z/l held control of the question of pay- 
ment as to all its incidents of time, mode, and 
measure.’’ 

Sharp vs. Contra Costa County, 34 Cal., 284. 

Rose vs. Estudillo, 39 Cale 2702s 


People vs. Mules, 56 (Cal Uie 


Here again was a case where the cause of action had 
not accrued and consequently, the statute did not run. 
Like the case of Freehill vs. Chamberlain, safra, no 
right to mandamus would arise against Colgan, until the 
power of the State had been voluntarily exercised for 
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bringing the necessa1y funds into existence, and Sawyer 
was precluded trom suing the State. This being the situa- 
tion, there is no resemblance between the Sawyer case and 
this case and the remarks of the Kansas Supreme Court 
in Schoenhoeft vs. Kearny Co., 92 Pac., 1097, which 
we have already quoted and which refer to the Sawyer 
case are peculiarly apposite when that court says that 
the Sawyer case ‘‘certainly falls very short of establish- 
ing the doctrine contended for’’ —that doctrine being the 
“particular fund’’ doctrine and consequent immunity 
from the effect of the statute of limitations. 

Unlike the cases of Sawyer vs. Colgan and Freehill 
vs. Chamberlain, where the plaintiffs had no remedy 
whatever, here, in the case at bar, a number of courses 
have been open to the defendant in error, ever since the 
maturity of these coupons, to-wit: (a) Upon their ma- 
turity, he could thereupon have sued on the coupons in 
the federal courts for a money judgment. (b) He 
could have done the same thing in the State courts. In 
such event, the absence or presence of funds would not 
have furnished any defense or affected the accrual of the 
cause of action. If nofunds were available to pay such 
judgment, as soon as it was rendered in the State court, 
he could have obtained writ of mandate to compel levy 
of sufficient taxes to yield such fund, as such writ is 
available in the State courts after such judgment is ren- 
dered as well as before. 

In Nevada National Bank vs. Supervisors, 5 Cal., 
App. Reports, 638, (District Court of Appeals for Third 
Appellate District of California) where a judgment had 
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been rendered on Irrigation District bonds, it is said in 
the syllabus: 

‘‘Where the board of directors of an irrigation 
district have refused to levy an assessment to pay 
the interest on its bonded indebtedness, and the 
board of supervisors, after a petition therefor, have 
refused to levy such assessment, as provided by the 
Act of March 31, 1897, providing for the organiza- 
tion and government of irrigation districts, the su- 
perior court of the county in which the irrigation 
district is situated has jurisdiction to compel the 
levying of such assessinent by the board of super- 
visors, in the absence of a showing that the office 
of its board of directors is not within the county. 
The presumptions are in favor of the jurisdiction of 
fle count, 


In its opinion rendered in that case, the court said: 


‘Tt seems to be established by the authorities 
that the proper course to pursue when municipali- 
ties refuse to pay their bonds is by an action at law 
to establish the validity of the bonds and the 
amount due thereon, and then to apply for a writ of 
mandate to compel the proper authorities to raise 
what is required to satisfy the debt by the assess- 
ment and levy provided by statute. The following 
cases cited by respondent so hold: Heine vs. Com- 
missioners, 19 Wall., 655; Herring vs. Modesto 
Irr. Dist., 95 Fed., 705, 710; Marra vs. Saniijiem 
cinto and Pleasant Valley Irr. Dist., 131 Fed., 
780, 789, and Board of Supervisors of Riverside 
County vs. Thompson, 122 Fed., 860 (59 C. C. A. 
70.) The latter case was similar to the one at bar, 
involving the same statute, and from it the follow- 
ing quotation seems germane: 
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‘“The present proceeding is not a new action to 
establish the rights of the defendant in error as 
against other parties. It is a proceeding in the na- 
ture of an execution to enforce the judgment already 
rendered, ‘The right of the defendant in error to 
call upon the board of directors to enforce the judg- 
ment was established in that judgment as well as 
his right to have recourse to the board of supervis- 
ors in case of the refusal or neglect of the board of 
directors to make the levy and assessment. Neither 
the board of directors nor the board of supervisors 
nor the taxpayers of the Perris Irrigation District 
can be heard to defend the present proceeding on 
any of the grounds litigated, or which might have 
een litigated, in the former action.’’ 


This decision has additional weight because the Su- 
preme Court denied the petition to have the case heard 
by that court (p. 653.) 

(c) Instead of bringing an action for a money judg- 
ment on these coupons, he could, without reducing his 
claims to judgment, have applied to the proper state 
court for a writ of mandamus, as his right to such rem- 
edy becanie complete, when the breach of the promise 
to pay occurred, and this mandate would have been 
available against the directors of the district to compel 
assessment to raise funds for paying these coupons, or, 
eee Have seen, in the event of the neglect of the di- 
rectors to levy such assessment, the writ would have 
been available anainst the county supervisors. (See 
Sec. 22, Wright Act—hereinbefore quoted from— 
Barnes vs. Glide, 117 Cal.,1; San Francisco Savings 
Union vs. Reclamation District, 144 Cal., 648.) The 
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last case holds that the right to mandamus becomes 
‘“complete and perrect upon the original refusal to pay 
the claims’? (p. 648.) The amended complaint and 
supplemental complaint herein both allege refusal to 
pay these coupons (Trans., pgs. 28, 47,) and the court 
finds the issues in favor of the plaintiff. (Tr., p. 49.) 
However, demand and refusal are not essential in order 
to start the statute running here. 

Barnes vs. Glide, 117 Cal., 1. 

Bauserman vs. Blunt, 37 L. Ed. (U.5S.), 316. 

California Safe, Ete. Co. vs. Sierra Com ige 

Caleor 

Williams vs. Bergin, 11l6rCalyaaie 

Harrigan vs. Ins. Co-, 123.@clkeeee es 

Wittman vs. Board, 19 Cal. App., 231. 

These features of the case at bar so very plainly dis- 
tinguish it from such cases as the Sawyer and Freehill 
cases as to cause further comment regarding them su- 
perfluous. 


Robertson vs. Blaine County. 
The case of Robertson vs. Blaine Co., 90 Fed., 63, 


was also cited by our opponents and it was contended 
that this case was similar to the present case. ‘That 
case was decided by this court, some years before the 
Mather case and was brought to recover judgment 
against Blaine County, on bonds issued by Alturas 
County. The law under which those bonds were issued 
to meet the payment of the bonds, provided for a special 
tax which was to be collected as other taxes were col- 
lected and was to constitute a separate fund and which 
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was to be used for no other purpose, and all of the taxa- 
ble property of the county was pledged for such pay- 


ment. 


The defendant county pleaded the section of the Idaho 
statute of limitations, covering actions brought upon 
contracts tn writing. It appeared that after the bonds 
had been issued by Alturas County, a law was passed 
fastening the liability for their payment upon Blaine 
County. 

The defendant argued that such law did not create a 
new liability, but that it was the old liability of Alturas 
County and therefore, the statute of limitations had run 
against the bonds. In referring to this argument, this 
court admitted the accuracy of the conclusions contended 
for, provided the argument, respecting the supposed 
contractual liability of Blaine County, had been correct 
and said: 


“Tf this contention is sustained, it necessarily 
follows that as the bouds become due November 1, 
1891, and more than five years elapsed from that 
date before the action was commenced, ¢he statute 
of Linttateons would apply.” 


The foregoing quotation contains a plain admission, 
which quadrates with the subsequent Mather case, that 
the statute would have run if the liability had been held 
acontractual one. This court however, held that the 
liability was not contractual, but one arising from oper- 
ation of law, and consequently was an obligation 77 the 
nature of a specialty and hence the section of the statute 
of limitations pleaded did not apply. In other words, 
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the situation was just as though no plea of the statute 
had been interposed because the appropriate section had 
not been pleaded. ‘This court said: 

‘“The liability or obligation of Blaine county to 
pay the bonds and coupons issued by Alturas coun- 
ty did not, and could not, arise excedt by legislative 
action.”’ : % - 

‘“This debt, or obligation or whatever it may be 
called, zs 22 the nature of a specialty, and, in our 
opinion, is not barred by the provisions of Section 
4052 of the Revised Statutes of Idaho.’’ 

But the statute does create the duty or obligation 
on Blaine county to pay the same, and ‘the obliga- 
tion thereby imposed zs a specialty,’ and 1s not with- 
mn the provisions of limitations pleaded herein. * * 

‘Under the law of Idaho, the statute of limita- 
tions may run against a specialty. Section 4054; 
p. 437, Rev. Stat. Idaho, reads as follows: ‘With- 
in three years: (1) An action upon a liability 
created by statute, other than a penalty or forfeit- 
ure.’ But this action was commenced ewzthzn less 
than three years after the act making Blaine County 
liable for the indebtedness of Alturas County 
was passed.’’ “ = 

_ “The liability of the defendant in either event is 
created by the statute, and the limitation, and the 
only limetation which the defendant can plead, must 
begin at or after that date, because that is the date 
when its liability first began.”’ 

The Court then says that ‘‘the views already ex- 


pressed ave conclusive upon the questions involved here- 
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It is obvious, as the court had already conclusively 
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decided, that upon the existing facts and circumstances 
the pleaded statute of limitations did not fit the case, 
the later remarks of the court regarding the particular 
fund doctrine, were dicta—or at least were not material 
to the decision. How could they be material when the 
court had already held that the statute of limitations had 
not run because the liability of the defendant was created 
by statute, and the Idaho law prescribes a term of three 
years, for the barring of such a Hability and it was un- 
deniable the action had been comimenced within a period 
less than three years? If, as the court held, the liability 
was not a contractual one, it was, we respectfully sub- 
mit, immaterial to ascertain what the decision should 
be, if the character of the liability had been what the 
court held it was not. 

It will also be noted that Judge Hawley, in the Rob- 
ertson case, cites for the support of the views he ex- 
presses, regarding the particular fund doctrine, such 
cases as Lincoln County vs. Luning, Freehill vs. Cham- 
berlain and Sawyer vs. Colgan, all of which cases were 
cited to this court in the subsequent Mather case and 
which it declined there to follow and which we have seen 
are conspicuously dissimilar to the case at bar. 

It is, we submit, impossible to see any valid reason 
for permitting the remarks in the Robertson case, re- 
specting the particular fund doctrine, to upset the later 
Mather case, which latter case was a California case and 
has been repeatedly cited and relied upon as authority, 
aud in which case, it was directly held,—and not by 
language constituting a discussion upon a collateral 
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question—upon the point being squarely presented to 
this court, that the statute would run against municipal 
bonds, and where too the identical Section 337, C. C. P., 
was pleaded as it is pleaded in the case at bar. What 
logical ground can possibly exist for saying the well set- 
tled doctrine, that the federal courts will follow the de- 
cisions of the highest State court, on the subject of the 
statutes of limitations, should be ignored or that when 
a cause of action accrues, it has no effect upon the stat- 
ute of limitations, or that when the California statute 
provides that there shall be no exception to the opera- 
tion of the statute, this court should make one? The 
Mather case harmonizes with the decisions of the Su- 
preme Court of California, which we have mentioned, 
and with all rules of logic and common sense and should 
not now be overturned upon the theory that the earlier 
Robertson case is discordant therewith, when it is very 
clear that the Robertson case turned upon an altogether 
different question, and the language of Judge Hawley, 
cannot, we submit, be applied to such an entirely dif- 
ferent state of facts, as exist in the case at bar. 
In People vs. Winkler, 9 Cal., 234, the court said: 
‘Tt is true that the language of that opinion, 
taken without reference to the circumstances of the 
case, would bear the construction contended for; 
but the rule is well settled, npon the soundest 
principles of reason, that the language of an opin- 
ion, in general, must be held as referring to the 
particular case decided.” 
Furthermore, there is nothing in the Robertson or 


Luning cases, which suggests that either the Nevada or 
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Idaho statute of limitations contains any provision simi- 
lar to section 312 of our Code of Civil Procedure, which 
we have previously quoted, and which provides that no 
unspecified exception shall be made to the operation of 
the statute, and if such statutory mandate does exist, it 
doubtless was not argued, hence what is said in the fol- 
lowing cases would seem appropriate. 

ioe ranklin vs. Merida, 35 Cal., 570, the court 
said: 

‘In each the court merely stated what it consid- 
ered to be the rule, and the latter case, as the re- 
port shows, was submitted without argument. 
Such cases are far from satisfactory, and are xot to 

be received as conclusive of the law.” 
itieinmeralam vs. Gildermester, 2 Cal., 161, the court 
said: 

‘Even if this court had given the construction 
mentioned to the act referred to, we would not be 
bound, on the doctrine of s¢are deciszs, to follow it, 
contravening, as tt does, the plain letter of the 
statute.”’ 

See also Golden Gate Mill and Mining Co. vs. Hendy 
Machine Works, 82 Cal., 184, where the court says: 

“There is nothing to the contrary in Alpers vs. 
schamel, 75 Cal., 590. If there were, the decision 
would be 27 direct contlict with the statute and would 
have to be overruled.” 

In the syllabus in Cardenas vs. Miller, 108 Cal., 250, 
it is said: 

“The expression of opinion in the decision of a 
cause which is not necessary to a determination of 
the case ts to be regarded as a mere dictum, and, 
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when it anuounces a doctrine which is inconsistent 
wrth the plain meaning and effect of a statute, tt 
cannot atfect a subsequent decision in accordance 
with the statute.” 


In Hart vs. Burnett, 15 Cal., 609) the comimia, 


‘“The cases relied on were not decided, so far as 
the point we have been discussing goes—the levi- 
able character of this title—upen ‘solemn argument 
and mature deliberation;’ and this seems to be one 
of the conditions by which Chancellor Kent quali- 
fies the conclusive effect of the adjudication.’ 


What is said in the foregoing cases is in point here, 
because it is clear that any decision on the subject of 
the statute of limitations, running counter to the Mather 
case, would also be in direct.conflict with section 312, 
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Hewel vs. Hogin. 


These authorities apply with equal force to the case 
of Hewel vs. Hogin, 3 Cal. App., 248, which was de- 
cided by the District Court of Appeals for the third ap- 
pellate district of California, and which case lacks the 
weight which would have been accorded to it, if a peti- 
tion for hearing the case had been denied by the Cali- 
fornia Supreme Court, as no such petition was filed. 

That was a case where an application for a writ of 
mandate was made, commanding the treasurer of the 
Modesto Irrigation District to pay interest on bonds. 

What is said in that case, to the effect that the statute 
will not run, is dictum, for the reason that the statiie 
was not pleaded and the court simply held there was no 
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abuse of discretion on the part of the trial court, in re- 
fusing the application of the defendant to amend his 
answer by pleading the statute. The application was 
not made until the trial and until after the plaintiff ad 
rested his case. ‘The court cites Sawyer vs. Colgan as 
authority although the two cases are as far apart as the 
poles, for, as we have seen in the Sawyer case, the 
plaintiff was remediless and could not sue the State, and 
no action lay against the State Treasurer Colgan, until 
he had money in his hands, for otherwise, he would 
have been held liable to suit for failure to perform an 
impossibility, consequently, the cause of action did not 
accrue until the money came into his hands. 

In Hewel vs. Hogin, the court also indulged the 
misapprehension that as the bonds were not barred by 
the statute, the interest coupons were also not barred, 
and cites Meyer vs. Porter in support of this error, 
which case we have seen, has not only been explained 
by this court, in the Mather case, but has been also ex- 
plained and discredited by the California Supreme 
Court (158 Cal., 690) and everywhere else. 

In 25 Cyc. 1103, the law relative to interest coupons 
is succinctly and correctly stated as follows: 


‘Interest coupons of bonds, in the absence of 
sonie particular statute of limitations concerning 
them partake of the same nature as the bonds 
themselves and are subject to the same statute of 
limitations. But while this is true, itis held by 
the weight of authority that the right of action on 
the coupons accrues, and ¢he statute begins to run, 
at the respective dates of thets own maturity, regara- 
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less of the time when the bonds mature, and whether 
the coupons have been detached and transferred or 
remain attached to the bond. It follows that if an 
installment of interest cannot be recovered by an 
action on the coupon, because barred by the statute, 
wt cannot be recovered along with the principal in an 
action on the bond.’’ 

See also Amy vs. Dubuque, 98 U.S., 470; 19 Am. 
and Eng. Enc. of Law (2nd Ed.), p. 205. 

It is evident Hewel vs. Hogin is not a well consid- 
ered case, as it is diametrically opposed to the decisions 
of the California Supreme Court (Barnes vs. Glide, 117 
Cal., 1; San Francisco Sav. Union vs. Reclamation 
District, 144 Cal., 643, and other cases we have cited), 
and it is impossible to reconcile it with Section 312, C. 
C. P. Thecase is clearly merely an authority to the 
effect that there was no abuse of discretion by the trial 
court in refusing the amendnient, setting up the statute, 
and the decision cannot be twisted into holding that a 
cause of action on principal and interest coupons, simu- 
lar to those involved here, did uot accrue wheu such 
coupous matured. We might add that in the case of 
Ham vs. Grapeland Irrigation District, which we have 
already mentioned, Judge B. F. Bledsoe (now U. 5. 
District Judge) refused to follow the Hewel case upon 
the subject of the running of the statute, althongh it 
was cited to him by the plaintiff Ham; and Judge Oster, 
of the San Bernardino County Superior Court, in the 
case of Young vs. Allessandro Irrigation District, like- 
wise refused to follow it. 
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Gasquet vs. Board. 

The case of Gasquet vs. Board, etc. (La.) 12 South 
Rep., 506, is another case where the obligations were 
construed not to be general obligations, payable at a 
particular time, and where the court held that the hold- 
ers of such obligations had no remedy to enforce pay- 
ment, except when the funds, from which the obliga- 
tions were payable, had been placed in the treasury— 
presenting a widely different case from this one, where 
the right to sue was complete upon the maturity of the 
coupons. In the Gasquet case, the court said: 


‘‘Act of 1873 makes it very clear that the claims 
evidenced by these certificates were not pavable ab- 
solutely or at any particular time. ‘They are paya- 
ble oz/y out of the revenues of the years for which 
they are issued and only when said revenues are 
collected is ii - The law deprived the 
claimants of any legal remedy to enforce payment, 
except out of particular revenues, when actually col- 
lected and converted into the treasury.’ 


So we might go on multiplying decisions which fur- 
nish numerous illustrations of cases where, at first 
blush, the facts and principles applied, might appear to 
bear some resemblance to the facts in the case at bar, 
and to the principles applied by the lower court, but 
when a careful analysis is made of such cases they will 
all be found lacking in showing adequate reasons for 
destroying the underlying elements, imbedded in our 
jurisprudence upon the subject of the limitation of ac- 
tions. Nor will such cases, we respectfully submit, be 
found to vindicate the illogical hypothesis that, where a 
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state code inhibits the engrafting of an exception upon 
the statute of limitations and expressly prescribes the 
period within which suit can be brought upon a written 
instrument, it is still permissible to bring such suit 
years after the expiration of the specified period and to 
excuse such conduct by contending that the action is 
sud generis in that either (1) the cause of action has not 
accrued and therefore the statute has not run, notwith- 
standing it is also claimed the action is not premature; 
or (2) that the cause of action has accrued, and still the 
statute does not run, which necessarily involves creat- 
ing ail exception, to the operation of the statute, violat- 
ing the plain terms of the code and effacing every ele- 
mentary rule upon the subject, as well as overturning 
a multitude of decisions to the contrary. 


Distinction Between “Right” and “Remedy.” 


The unsound foundation upon which the entire falla- 
cious theory of our opponents was attempted to be based 
is not far to seek. ‘They became obsessed with the no- 
tion that the one and only reason, why the courts hold 
that the statute does run against such instruments as 
these, must be that as the writ of mandamus is gener- 
ally available to the holder of such bonds, it enables 
him to compel the creation of the fund from which they 
are payable and precludes him from relying on the par- 
ticular fund doctrine. So assuming, and also without 
warrant further assuming that these obligations were 
special obligations and payable exclusively from a fund 
—thus erroneously insisting that this was a ‘‘particular 
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fund’’ case—it was then contended in the lower court 
that as the writ of mandate is not usually available in 
the federal court before judgment, the supposed reason for 
the decisions, which hold that the statute runs, is 
eliminated and that therefore the rule should fall with 
the supposed reason. 

As we have already observed, these notions present a 
clear case of a confusion of “‘right’’ and ‘‘remedy”’. It 
may not be questioned that the right to sue /or a money 
judgment arose promptly upon the maturity of the cou- 
pons and therefore, the cause of action shen accrued re- 
gardless of whether the forum to be entered was a state 
or a federal court. Because a plaintiff is compelled to 
obtain a judgment in the federal court, before the writ 
of mandate will issue, is manifestly no obstacle to the 
accrual of the cause of action. After he gets his judg- 
ment he may never need his writ, as money may by 
that time, bein thefund. If the fact that, in the fed- 
eral court, a judgment is a prerequisite to mandamus, 
could by any possibility be deemed to prevent the right 
to sue from arising, it is equally clear, in such event, 
that the plaintiff never could get into the federal court. 
Such an argument, of course, is tantamount to putting 
‘the cart before the horse’’ and results in rendering a 
federal court judgment absolutely unattainable. On the 
other hand, if the fact of such judgment being a pre- 
requisite to mandamus does not preclude the right to 
sue arising, it is useless to contend that the cause of ac- 
tion has not accrued. 

It is also clear that the same reasoning applies to the 
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bringing of an action in the State court. In such case, 
the plaintiff, in the absence of funds in the defendant’s 
hands, upon the maturity of coupons, has the option of 
applying immediately for a writ of mandamus or of im- 
niediately commencing action for a money judgment. 

Nevada National Bank vs. Supervisors, 5 Cal., 

App. 630. 
Barnes vs. Glide, 117 Cal. 1. 
S. F. Savings Union vs. District, 144 Cal., 649. 
Whichever course he follows, the cazse of actton must 
necessarily have accrued or otherwise he would be unable 
to sue for either remedy and the action would be prema- 
ture. Hecannot remain idie, after the coupons have 
natured, for an undeterminate period of perhaps fifty or 
one hundred years or more, and say his action is not ac- 
cruing or has not accrued, for the reason that he should 
be entitled to an unlimited period within which to spec- 
ulate as to whether funds will be provided by the de- 
fendant with which to pay his claims when he gets his 
judgment or writ. 
It is true that in S$. F. Savings Union vs. Reclama- 
tion District, 144 Cal., 649, the court said: 

‘“The only means by which the plaintiff could 
obtain payment of such a judgment would be by re- 
sort to the remedy which he had in the mretuam 
stance,—that is to say, a suit in mandamus to com- 
pel the levying of an assessment whereby money 
could be raised with which to pay the same. But 
this remedy, as we have seen, has been long since 
lognreel.” * 


It is equally true however, that this language cannot 
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for a moinent lend any color to the absurd idea that the 
court was discussing anything except one thing, viz: 
the subject of “remedy’’—not right, nor the accrual of 
the cause of action. The remedy, mentioned by the 
court, was available to that plaintiff either before or 
afier judgment, as we have seen that the writ of man- 
damus will issue in the State court af/er as well as be- 
fore judgment, and there is absolutely nothing in the 
language quoted to suggest the untenable notion that 
all remedies are denied toa holder of coupons by the 
State courts, except the one remedy of applying for 
mandamus defore judgment. The fact that a munici- 
pal corporation generally owns no property which can 
be taken by execution has nothing to do with the ques- 
tion as to when a cause of action accrues. All these 
matters relate exclusively 4o the remedy, aud do not 
preclude a plaintiff suing on coupons for a money judg- 
ment, in any court in the land, as soon as the instru- 
ments mature, and as the right to sue shen arises, we 
respectfully submit, the statute then commences lo run, 
from which conclusion there is no escape unless the 
California code and all elementary rules be obliterated. 

If the statute can be held nullified by the ruse of 
bringing suit in the federal courts, upon the theory that 
as a judgment is there a prerequisite to a writ of man- 
date, the statute cannot run, such a doctrine would be 
simply thwarting the statute by ‘‘mere strategy of pro- 
ceedings,’’ which, of course, cannot be done. 

In 19 Am. and Eng. Enc. of Law (2nd Ed), 153, it 
is said: 
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‘Neither the plaintiff nor the defendant will be 
allowed to thwart the ‘beneficent and healthful 
effect of a statute of repose’ by any ‘mere strategy 
of legal proceedings.’ ”’ 

The theory of our opponent in the trial court was 
something akin to the notion indulged by the creditors 
of an insolvent corporation, who brought suit against 
its stockholders, in the case of Glenn vs. Dorsheiiner, 
23 Fed., 695, and insisted that, as no call had been 
previously made on the stockholders the statute had not 
run. 

The court held that the statute had run against these 
creditors, and that the fact that a judgment should be 
first obtained before the call were made constituted no 
reason for saying the statute had not run, because the 
obtaining of the judgment was within the power of 
such creditors, and Judge Brewer said: 

‘“These creditors could have reduced thetr claims 
against the corporation toa judgment, immediately 
after the assignment in 1866, through the simple 
processes of an ordinary action at law,anzd then 


brought thew bill against the various stockholders 
to enforce payiment Nere on elsewhere, | 
So also in Glenn vs. Priest, 28 Fed., 907, Judge 
Brewer said: 

‘‘T cannot escape the conviction that o mere 
strategy of legal pioceedings should enable a party 
to jump the lengthened space of eighteen years and 
destroy the beneficent and healthful effect of a 
statute of repose like the statute of limitations.’’ 

See also Glenn vs. Dorsheimer, 24 Fed., 536. 
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So we say here, there was no obstacle whatever ex- 
isting in any court in the country, to prevent these cou- 
pons being reduced to judgment as they severally ma- 
tured, aud after recovering such judgment, its holder 
could have availed himself of any appropriate method 
which existed to obtain the payment of such judgment. 
If it afterwards transpired that mandamus proved to be 
the only means by which such payment could be con- 
summated, such a contingency plainly would not affect 
the accrual of the cause of action, as how or by what 
method such payment is finally effected is something 
entirely irrelevant to the question of the accrual of the 
cause of action. This is most obvious because, before 
the judgment has been obtained, it is impossible to as- 
certain in advance what the conditions will be—whether 
the necessary funds will then be in the treasury; or if 
not, whether the directors of the irrigation district will 
promptly levy sufficient taxes to pay the judgment, 
without necessitating a resort to mandamus; or, if the 
directors refuse to levy such taxes, whether the super- 
visors of San Bernardino county will make the levy in 
accordance with the Wright Act, etc. 

In brief, all such questions are inimaterial before 
judgment is obtained, and in Herring vs. Modesto Irri- 
gation District, 95 Fed., 705, where irrigation bonds 
were sued upon, the court expressly said: 


“It is immaterial, in determining the sufficiency 
of the complaint to consider how the judgment in 
the sutt neay be enforced.”’ 


Sloe 


Other Decisions Holding Statute Runs. 


In addition to the statute and authorities already 
cited, there is abundant authority, upholding the funda- 
mental principle, that the time of the starting of the 
runuing of the statute concurs with the accrual of the 
canse of action, to some of which precedents we invite 
the attention of the court. 

In Goldman vs. Conway County, 10 Fed., 888, where 
suit was brought on county warrants, the court said: 


‘‘Where a county zs xot lable to be sued on such 
warrants and cannot be coerced to levy a tax for 
their payment, the statute probably would not run 
against them and the cases of Justices, etc. vs. Orr, 
12 Ga., 137, and Carroll vs. Board, etc., 28 Mica 
decided this and no more. But it is the settled law 
of this court that suit may be maintained on the 
class of warrants here sued on and that under Sec- 
tion 10 of the Article 16 of the Constitution of 
1874, the county court may, by mandamus, be 
compelled to levy a tax not to exceed the limit pre- 
scribed by that section, to pay a judgment allowed 
thereon. Shirk vs. Polaski County, 4 Dillon, 209, 
and note. a - ye It is no answer to 
say the treasury of the county zever contatned funds 
to pay the warrants. They were a legal tender in 
payment of taxes; and it was open to the plaintiff 
by appropriate judicial proceedings, to compel 
funds to be placed in the treasury for their pay- 
ment and the right of action accrued when the 
warrants were issued and zofwhen there were funds 
wn the treasury for their payment. Where a con- 
tract was made for work, payable out of a public 
fund, it was held that a statute began to run from 
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the time the work was completed, although the fund 
was not raised—Emery vs. Day, 1 Compton M. 
amd Ik. Hx. 245,”° 
In Crudup vs. Ramsey, 15 S. W. (Ark.), 458, it is 
said in the syllabus: 


‘‘Being payable on demand, the statute begins to 
run against the warrants from the delwery.”’ 

In Bodman vs. Johnson County, (Ia.), 88 N. W., 
331, the court said: 

“We think the distinction between the cases is 
that in the latter (Wetmore case) the county had 
no means of raising the fund out of which the in- 
terest could be satisfied, and therefore was not in 
default in payment, until there was money on hand, 
while in the case of the ditch fund, there is author- 
ity for making additional assessments until the ex- 
penses payable out of the fund are satisfied. (See 
Code Sec. 1950). Therefore, z# was the duty of the 
county to ratse the necessary funds, and plainteff was 
not justitied in posiponing the bringing of hts action 
until such funds were actually on hand.’’ 

See also Thompson vs. Searcy Co., 57 Fed., 

1036. 

Wilson vs. Knox Co. (Mo.), 28 S. W., 897. 

Pelton vs. Crawford, 10 Wis., 63. 

Condon vs. City of Eureka Springs, 135 Fed., 


566. 
Bush vs. Stowell, 71 Penn., St. 208 (10 Am. 
imep.), 694. 


imebeuserman vs. Blunt, 37 L. Ed. (U. S.), 316, the 
court said: 


‘When a party knows that he has a cause of ac- 
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tion, it is his own fault if he does not avail himself 
of those means which the law provides for prosecut- 
ing his claim or instituting such proceedings as the 
law regards sufficient to preserve it,’’ and 

‘‘A person cannot prevent the operation of the 
statute of limitations by delay in taking action in- 
cumbent upon him,’’ and “to permit a long and 
indefinite postponement would tend to defeat the 
purpose of statutes of limitation, which are statutes 
of repose, founded on sound policy, and which 
should be so construed as to advance the policy 
they were designed to promote.”’ 

In Williams vs. Bergin, 116 Cal., 56, the court said; 

‘“The rule is well settled that when the plaintiffs 
right of action depends upon sonie act which he has 
to perform preliminary to conmmencing suit, and he 
is under no restraint or disability in the perform- 
ance of such act, he cannot suspend indefinitely 
the running of the statute of limitations by a delay 
in performing such preliminary act.’’ 


In Harrington vs. Ins. Co., 128 Cal., 531, 1m rerem 
ring to the question when the cause of action of a cred- 


itor accrues, the California Supreme Court said: 

‘“He cannot prevent the statute from running by 
failing to make the demand. (Ball vs. Keokuk, 
etc. Ry. Co., 62 Iowa, 751). Whenever he eam 
if he chooses, by the terms of the contract, com- 
mence an action, ¢he cause of action has accrued, 
for the purposes of the statute. (Great Western 
Tel. Co. vs. Purdy, 83 Iowa, 430; Atchison, ete. 
R. R. vs. Burlingame, 36 Kan., 628, 59 Aim 
Rep. 578.’’) 


sales 


fievvittman vs. Board, 19 Cal. App., 229, the court 


said: 


“Where a right has fully accrued except for 
some demand to be made as a conditioned prece- 
deut to legal relief, which the claimant can at any 
time make, if he so chooses, the cause of action has 
accrued for the purpose of setting the statute of 
limitations running.’’ (Citing cases). 

See also First Nat. Bank vs. King, 57 Pac. (Kas.), 
wee Kulp vs. Kulp, 21 L. R. A. (Kas.), 550. 

The interest and installment coupons set forth in the 
complaint, amended complaint and supplemented com- 
plaint, and sued upon in this case, which we claim to 
be barred, amount to $23,282.00. 

The complaint was filed June 27, 1908. (Tr., p. 16). 
and the following is a list of the barred coupons sued 
upon in the complaint (Tr., p. 13) giving number of 
coupon, amount, date of maturity of each, number of 
coupons sued upon, and amounts barred, viz: 


INTERES! COUPONS: 


Net Amount ey Sea eee 
9 $15.00 July 1, 1895 39 $585.00 
10 15.00 Jan. 1, 1896 48 720.00 
11 15.00 July 1, 1896 48 720.00 
12 15.00 Jan. 1, 1897 48 720.00 
13. 15.00 July 1, 1897 48 720.00 
14 15.00 ‘Jan. 1, 1898 48 720.00 
15 15.00 July 1, 1898 48 720.00 
16 15.00 Jan. 1, 1899 48 720.00 
17.15.00 ~—- July 1, 1899 48 720.00 
18 15.00 Jan. 1, 1900 48 720.00 


19 15.00 July 1, 1900 48 720.00 


= 


20 15.00 Jan. 1, 1901 48 720.00 
Zi 15,00 July 1, 1908 48 720.00 
22, 15.00 Jan. ee? 48 720.00 
23 14.25 July 1, 1902 48 684.00 
24 14.25 janeiiaiees 48 684.00 
25 13.35 July 1) eos 48 640.80 
26 - Ik esis Jan. 1, 1904 48 640.80 
Total .....:.....025.4. eee $12,594.60 
INSTALLMENT COUPONS. 

Le $2500 Jan. 1902 48 $1200.00 
2 30.00 Jan. 1, 1903 48 1440.00 
g 35.00 Jan. 1, 1904 48 1680.00 
Total. ee $4320.00 


Total amount of interest and installment coupons set 
forth original complaint that are barred..$16.914.60 


On December 29th, 1909, an amended complaint was 
filed (Tr., p. 17.), involving the same interest and in- 
stallment coupons. 

On July 5th, 1912, a supplemental complaint was 
filed (Tr., p. 42), adding a third count and for the first 
time bringing into the action, the following interest and 
installment coupons: 


INTERES? COUPONS 


Neo" Amount Matwity Sudten Baa 
8 $15.00 Jan. 1, 1895 3 $ 45.00 
9 15.00 July 1, 1895 5 75.00 
10 15.00 Jan. 1, 1896 4 60.00 
11 15.00 July 1, 1896 4 60.00 
12 15.00 Jan. 1, 1897 6 90.00 
13 15.00 July 1, 1897 6 


90.00 


INSTALLMENT COUPONS. 


14 15.00 
WS 15.00 
16 5200 
7 15.00 
18 15.00 
19 15.00 
20 15.00 
AML 15.00 
22 15.00 
es 14.25 
24 14.25 
25 13.35 
26 13.35 
27 2239 
28 12.30 
29 Wake HO) 
30 eet 0 
aa O75 
62 9.75 
33 8.25 
34 Ore5 
35 6.60 
TOMA. «os... 

I $25.00 

4 30,00 

3 35.00 

4 40.00 

5 45.00 

6 50.00 

7 ap) OG 


se= 


Jane 1, 1398 
Waly 189s 
Jame 1, 1899 
July 1, 1899 
Jan. 1, 1900 
July 1, 1900 
jenel, 1901 
ely 1 10 
Jame 1, 1902 
Jolly ay 2 
Jan. 1, 1903 
jmp ek 1903 
Jan. 1, 1904 
July 1, 1904 
Jamel, 1905 
July 1, 1905 
Jan. 1, 1906 
Jeu ah, R206) 
Jan. 1, 1907 
cls alee 07 
Jan. 1, 1908 


July 1, 1908 


Jan, 1,902 
lan. 1, 1903 
Jan. 1, 1904 
Jame 1, 1905 


ila: 
gl 
By! 
Se 


HLL 
11 
by 


90.00 
90.00 
90.00 
90.00 
90.00 
90.00 
90.00 
165.00 
165.00 
156.75 
156.75 
146.85 
146.85 
Ney, 10) 
135530 
122510 
12270 
107.25 
Ies 
90.75 
S0e/> 
389.40 


... $3287.40 


MS 100 
330.00 
385.00 
440.00 
495.00 
550.00 
605.00 


$3080.00 


The total amount of interest and installment coupons 


== 


set forth in supplemental complaint that are barred 
amounts to $6,367.40, making the total amount barred 
as set forth in the original, anieuded and supplemental 
complaints, $23,282.00. 


Cases No. 2492 and 2493 


Under the stipulation filed in this action, and in 
cases No. 2492 and 2493, it has been agreed that cases 
2492 and 2493 may be decided upon the record in this 
case No. 2491. (Tr., pg. 144-147.) An order of court 
has also been made in each of the cases No. 2492 and 
2493, they each may be heard and determined upon the 
record and briefs in this case No. 2491 (Tr., pg. 149- 
150). All three cases are upon the same issue of 
bonds, but involve different coupons of such general 
issues. Practically, the same questions are involved in 
each of the three cases. If the statute of lintitation is 
held to be applicable to the case at bar, then under the 
the stipulation and order of court above referred to, the 
judgment in case No. 2492 should be reduced by 
$61,759.85 on account of barred coupons sued upon in 
that case, and in case No. 2493 the judgment should be 
reduced by $4367.00 on account of barred coupons sued 
upon in that case. 

In case No. 2492, the complaint was filed April 18, 
1908, and involved interest coupons No. 32, 33 and 34,and 
installment coupons No. 6 and 7, attached to 191 bonds. 
An amended complaint was filed November 22, 1909, 
upon the same interest and installment coupons. None 
of these coupons sued upon in the complaint and 
amended complaint are barred. But on July 5, 1912, a 
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supplemental complaint was filed, which for the first 
time, brought into the action interest coupons Nos. 
21 to 31, both inclusive, and Nos. 35 to 40, both in- 
clusive, and installment coupons Nos. 1, 2, 3, 4, 5, 8, 
9 and 10, attached to 191 bonds. All of the foregoing 
interest coupons sued upon in the supplemental com- 
plaint, except Nos. 36 to 40, both inclusive, and all of 
the installment coupons, except Nos. 8, 9 and 10, were 
barred at the time of the filing of the supplemental 
complaint. 

The following is a list of the barred coupons sued 
‘upon in the supplemental complaint in case No. 2492, 
giving number of coupon, amount, date of maturity of 
each, number of coupon sued upon and amount barred, 


viz :— 

INTERES) COUPONS. 

Coupon prmount —gPateat —Naof Gayons Amount 
21 $15.00 July 1, 1901 191 $2865.00 
22 se OO e fate! 31902 191 2865.00 
23 14.25 July 1, 1902 IIL PAO Ths: 
24 14.25 Jan. 1, 1903 191 2721.75 
25 erase tiv 1 1903 SA 2549.85 
26 eo eae 4, 104 IIL 2549.85 
OM 12.30 July 1, 1904 190 2349.30 
28 20 ane 121905 vot 2349.30 
29 (GO eee ive 1, 1905 aD POKING, 
30 TOs Janek 1906 ie 2120.10 
a SLs a Ee 1 0 12) | 1862:25 
85 6.60 Jan. 1, 1907 13))) 1260.60 


"To e Pee $28, 334.85 


ie 
INSTALLMENT COUPONS. 


il $25.00 Jan. 1, 1902 LOT $4775.00 
2 30:00 Jaunted miae 191 5730.00 
3 35.00 Jan. 1, 1904 TO 6685.00 
4 40.00 Jan. 2g0s Il 7640.00 
5 45.00 Jan. 1,096 JME 8595700 

Total, 3 iu: acuveegec = eee $33,425.00 


Making a total of $61,759.85 of interest and install- 
ment coupons barred in the case No. 2492. 


Case No. 2493. 

The complaint in this case was filed December 31st, 
1910, and linvolved interest coupons No. 32 to 35, both 
inclusive, and installment coupons No. 6, 7, 8 and 9 at- 
tached to ten bonds. 

An amended complaint was filed December 2lst, 
1911, and there was added to the cause of action interest 
coupons No. 13 to 31, both inclusive, and installment 
coupons, No. 1 to 5, both inclusive, on ten bonds. 

All of the added installment and interest coupons sued 
upon in the amended complaint are barred. 

A tabulated statement thereof being as follows: 


INTEREST COUPONS. 


Coupon Awioutae Date of No. of Coupons Amount 
No. Maturity Sued Upon Barred 
13 $15.00 Jnly 1, 1897 10 $150.00 
14 15.00 Jan. 1, 1898 10 150.00 
15 15.00 July 1, 1898 10 150.00 
16 . 15.00 Jan, 1S 10 150.00 
1 15.00 July 1, 1899 10 150.00 
18 15.00 Jan. 1, 1900 10 150.00 
19 15.00 July 1, 1900 10 150.00 


20 15.00 Janz 1, 190H 10 150.00 


21 
20 
26 
24 
25 
26 
2/7 
28 
2) 
30 
3] 


Me W Ww 


$25.00 
30.00 
35.00 


Sy 


Jiuls, 1, 1901 
Jan 02 
lyf oo2 
ana 1 O03 
(uly 1, 1903 
Jan. 1, 1904 
July 1, 1904 
ati LOS 
ielyad, OOS 
jane 1; 1906 
July 1, 1906 


lati 1902 
Janel e903, 


Ce ee ee 2 


INSTALLMENT COUPONS. 


10 
10 
10 
10 
10 


150.00 
150.00 
142.25 
142225 
Ise. 
133750 
123.00 
122200 
LEO 
111.00 

O77 50 


$2617.00 


$250.00 
300.00 
350.00 
400.00 
450.00 


...61750.00 


Making a total of $4367.00 of interest and installment 
coupons barred in case No. 2493. 


Point II. 


The court erred in rendering said judgment for the 
reason that none of the bonds bore date at the time of 
their issue, as required by the statute authorizing the is- 
sue of bonds by plaintiff in error, and none of said bonds 
ran, by their terms, for the length of time they were re- 
quired to run by the provisions of said statute (Subdi- 


ne 


visions (a) and (b) and (g) of Specification 9, Tr.[am 
29) 

The stipulation, entered into by the parties in this ac- 
tion, covering certain facts agreed upon, is set forth on 
page 52 of the transcript, and among other things re- 
cites: 

‘That the first delivery of bonds made by said 
district was made to the Semi-Tropic Land and 
Water Company, in December, 1890, being a de- 
livery of three hundred bonds, and being bonds 
numbered one to three hundred inclusive; that she 
next delivery of bonds made by sard District was 
made tn May, 1892, or shortly thereafter, under the 
contract of date May ——, 1892, hereinafter set 
rou 

None of the bonds to which belonged the coupons 
herein sued upon, with the exception of three bonds 
numbered 77, 78 and 234, were embraced within the 
three hundred bonds delivered in December, 1890. 
(Trans., pgs. 26, 45,) and, with respect to the three 
bonds mentioned, it is plain even they were not deliv- 
ered upon the date they bore, as every bond was dated 
November 17th, 1890. (Tr., p. 22.) All of the other 
bonds sued upon herein were delivered long after the 
date they bore, as appears from the stipulation quoted. 

The Wright Act, as we have seen, is a mandatory one 
and section 15 thereof (Cal. Stat., 1887, p. 36) provides 
that the bonds ‘‘shall be numbered consecutively as is- 
sued, and dear date at the time of their issue.’? 

The question arises as to the meaning of the words 
‘issue’? and ‘‘issued’’ as used in the Wright Act. 


0 


Respecting this question, in Sechrist vs. District, 129 
Cal., 640, the California Supreme Court said: 

“But it cannot be maintained that the bonds 
were isstied, in the sense of the statute, until they 
were delivered for a valuable consideration. It was 
said in Brownell vs. Greenwich, 114 N. Y., 518, 
speaking of certain bondsin litigation: ‘They bear 
the date of March 25, 1871, and are presumed to 
have been executed at that time, but executing 1s 
not issuing, for they may be fully executed du/ 
never issued. is ‘ 2 The bonds had 
no legal inception, and could not become valid obli- 
gations, aside from any other question, wz¢z/ ac- 
tually delivered for a valuable consideration. Un- 
der the circumstances, we think that the delivery 
of the bonds to the plaintiff determines the dale 
when his bonds were zssued. The Wright Act pro- 
vides in section 15 that the ‘bonds shall be num- 
bered consecutively as zssued and bear date at the 
time of thetr issue; and section 16 provides that ‘the 
board shall sell said bonds from time to time, in 
such quantities as may be necessary and most ad- 
vantageous, to raise money for the construction of 
said canals and works, the acquisition of said prop- 
erty and rights, etc. These provisions clearly con- 
template successtve acts which from tome to time 
may require the zssue of bonds as the work pro- 
geresses."’ 

pee also Wright vs. East Riverside Irr. District, 138 
Fed., 315, in which case Judge Wellborn held in the 
lower court that the bonds there involved were issued 
when delivered. Austin vs. Valle, 71 S. W. Rep., p. 


414; Clark vs. Los Angeles, 150 Cal., 46; Merced 
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River Electric Co. vs. Curry, 15/7 Cal., 727; Conmelia 
San Francisco, 164 Cal., 101; 

If then the time of delivery is the time of the issuance 
of the bond, it is plain that the term during which the 
bond shall run is intended by the legislature to com- 
mence at the date of its issuance, as that is the date 
which the statute says the bond shall bear, and yet 
every bond here specifies that the date of its maturity 
shall be so many years /rvome zfs date, which date was 
long prior to its issuance. If the period of maturity, 
by the system of antedating can be legally shortened to 
this extent, it would be equally perinissible to have is- 
sued these bonds one day before the date of maturity, 
by causing them to bear a date a sufficient number of 
years prior to the specified time of maturity. It is ap- 
parent the legislature never intended that an irrigation 
district should be subjected to the burden of having to 
pay a bond one day after its issuance. 

Ordinarily a bond or note, in order to be valid, is not 
required to be truly dated, or even dated at all; morte 
be in any particular form, negotiable or not negotiable; 
nor to run for any specified term. But the defendant 
has 20 power to issue bonds, except as derived from the 
Wright Act; and that act expressly provides that the 


bonds therein authorized sha// ‘‘bear date at the time of 
their issue,’’ and that they sha// run for a specified 


term. These provisions are limitations upon the power 
granted. The defendant is authorized to issue only 
such bonds as are provided for by the statute. The 
amount, in number and value, may be determined by 
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the district; and the form, in so far as not inconsistent 
with the statute or general law, is discretionary; but in 
so far as the form is prescribed, there is no room for 
discretion, 70 power but to follow the requirenient. 

In Anthony vs. County of Jasper, 101 U. S., 697, a 
suit upon interest coupons by an innocent holder, the 
court said: 

‘“The can be no doubt that it is within the power 
of a State to prescribe the form in which municipal 
bonds shall be executed in order to bind the public 
for their payment. If not so executed they create 
no legal liability. ss si As against 
a bona fide holder, the public is bound by what its 
authorized agents have done and stated 27 che pre- 
scribed form. Dealers in municipal bonds are 
charged with notice of the laws of the State grant- 
ing power to make the bonds they find on the mar- 
ket. This we have always held.”’ 

In People’s Bank vs. School District, 3 N. Dak., 496 
(28 L. R. A., 644), bonds had been issued under a 
statute authorizing their issuance for a term not less 
than ten years, but the bonds in question, by their 
terms, ran for eleven days less than ten years. ‘The 
bonds were held void for want of power to issue them. 
The court said: 

‘It is elementary that power to issue such mu- 
nicipal securities is derived wholly from statute. 
The statute may prescribe the conditions on which 
such power shall be exercised. It may also declare 
what terms shall be embodied tn the bonds it au- 
thorizes to be issued. The donee of the power must 
take it burdened with all the statutory require- 
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ments, as well with respect to the /evms of the 
bonds to be issued as with regard to the conditions 
on which they may be issued. The statute author- 
izing defendant to issue bonds provides that they 
‘may be made payable in not less than ten nor 
more than tweuty years from their date.’ The 
bonds which were issued under this power were 
dated September 12, 188+, and were in terms pay- 
able September 1, 1894. They were therefore, 
made payable in less than ten years from their 
date. We do not see how such a bond can be re- 
garded as being authorized by the statute. There 
is no more power to issue bonds payable eleven 
days less than ten years from date than nine years 
less. If the question is to depend upon the magni- 
tude of the departure from the statutory require- 
nieut, it will be impossible to know where to draw 
the line. If we ought not to draw it at the period 
of eleven days, on what principle can we draw it at 
thirty days, or six months, or a year? Authority 
to issue bonds payable in not less than ten years 
from date is not authority to issue them payable zz 
less than ten years. i! - Plaintiff 
cannot derive any benefit from its claim that it is 
an innucent purchaser, because, under all the au- 
thorities, even bona fide purchasers of such se- 
curities are charged with knowledge of the terms of 
the statute under which the bonds are issued.”’ 


The principle declared in that case would have been 
the sanie whether the bonds had run eleven days less 
than ten years or eleven days more than ten years. 
The defendant simply had no authority, no power, to 
make them for either a shorter or a longer term than 


that prescribed in the statute. 
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In Norton vs. Town of Dyersburg, 127 U. 5., 160, 
bonds had been issued payable in ten years from date, 
which was a /onger period than that authorized by the 
statute. They were held void for that reason. 

In Barnum vs. Okolona, 148 U. S., 393, the statute 
authorized the issue of bonds, to run not more than ten 
years. Bonds were issued (apparently under an honest 
miisconception of the law applicable), to run from eleven 
to seventeen years. All were held void, as being in 
excess of the power granted, and without reference to 
the magnitude of the departure. The court, referring 
to the provision of the statute that they should run not 
exceeding ten years, said that ‘‘such limitation must 
be regarded as in the nature of a restriction on the power 
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to issue bonds;’’ and in conclusion said: 


“Our conclusion, upon the whole case, is that 
the Town of Okolona had zo power to issue the 
bonds in suit.’’ 


And in the opening paragraph of the opinion in that 
case, the court declared the general rule, as follows: 


“That municipal corporations have zo power to 
issue bonds in aid of a railroad, except by legisla- 
tive permission; that the legislature, in granting 
permission to a municipality to issue its bonds in 
aid of a railroad, may impose such conditions as it 
may choose; and that such legislative permission 
does not carry with it authority to issue negotiable 
bonds except sudyect to the restrictions and condt- 
trons of the enabling act,—are propositions so well 
settled by frequent decisions of this court, that we 
need not pause to consider them.’’ 
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Under the Wright Act, the defendant was authorized 
to issue bonds that shonld bear date a¢ the time of their 
zssue, that should be negotiable in form, and be made 
payable in a specified time. The defendant had no au- 
thority to issue any other kind or form of bond. The 
true date was by statute made an essextial part of the 
form of the bond. As the bond was to run for a speci- 
fied term, neither more nor less, from the time of issue, 
a false date would vary that term, would make it shorter 
or longer than the statute prescribed. If the defendant 
had power to insert a false date in the bond, then it 
would have power, by falsely dating the bond, to make 
it run from the time of issue, for either a shorter or a 
longer term than that prescribed—a power that the 
statute clearly did not intend to grant. 

In the case of Wright vs. East Riverside Irrigation 
District, 138 Fed., 322, before this Circuit Court of 
Appeals, the bonds involved bore date at the time of 
their authorization, but were not disposed of till later. 
It was contended by the plaintiff that the bonds were 
issued when authorized by the resolution, and by the 
defendant that they were not issued until disposed of. 
After holding that the bonds zf regarded as issued at 
the time of their date, were void because not signed by 
the proper person as secretary, the court said: 


‘On the other hand, treating the bonds as having 
been issued at the time of their disposal, and when 
McCully was in fact secretary, they equally failed 
to conform to those other essential provisions of the 
statute, declaring they shall dear date at the time 
of thetr rssue, and be payable in installments az 
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the vartous times therein fixed. In that view, they 
are ante-dated, the azrect and necessary effect of 
which isto make them payable within a shortez 
time than ts provided by the statute for their pay- 
ment, which provision is, as a matter of course, of 
the essence of the law, and not a mere matter of 
vom.’ 

These conclusions are merely based on general law, 
and by greater reason they are applicable iu the case at 
bar, where they are supported by a mandatory statute, 
declaring ‘‘absolutely void’’ all bonds issued ‘‘in excess 
of the express provisions of the act.’’ (Sec. 42.) These 
bonds are not only issued in excess of those provisions, 
but in flagrant violation of them. 

It will also be noted that these bonds upon their face, 
recite that “‘the said bonds are by said act of the legisla- 
ture, made a lien upon all said real property.”’ (Tr., p. 
22,) and Section 12 of the Wright Act provides that, if 
the district purchases property of a specified character, 
the bonds may ‘“‘be used at their par value 27 payment.”? 

In case of O’ Neill vs. Yellowstone Irrigation District 
(Mont.), 121 Pac., 283, the Montana Supreme Court 
said: 

“It is said that the word ‘‘issued,’’ as used in 
the statute, has reference to the date of actual de- 
livery to the purchaser, and hence the view con- 
tended for must obtain. We agree with counsel 
that the word “‘issue,’’ as here used, nieans the de- 
livery of the bonds to the purchaser, and has no 
reference to the arbitrary date fixed as the begin- 


ning of the time for which they run. ‘The word 
‘issue,’? used in connection with bonds, notes, 


ete., sometimes, and perhaps generally, refers to 
this date; but evzdently bonds cannot be a len upon 
the property of the obligor until they have been de- 
livered, nor can they be wtssued directly in payment 
and tn satisfaction of a contract without actual de- 
livery. Hence we conclude that the term, as here 
used, refers /o the actual delivery or emission of the 
evidences of indebtedness.’’ 

It will also be noted that the Wright Act provides 
that ‘‘the board may sell said bonds /rom tine fo time, 
in such quantities as may be necessary and most advan- 
tageous, to raise money,’’ etc., which clearly contem- 
plates the delivery of bonds at different dates, and sec- 
tion 42 of the act also provides that ‘‘the board of di- 
rectors, or other officers of the district, shall have no 
power to incur any debt or liability whatever, either by 
essuzng bonds, or otherwise, in excess of the express 
provisions of this act,’’ etc. 

Now it would be impossible to incur liability, by 
assuzng bonds, if they were not delivered—clearly show- 


ing that the word ‘‘issuing,”’ 


as used in the act, is used 
in the usual and well accepted seuse and embraces de- 
livery of the bonds. 

Although the bonds involved in the case of Stowell 
vs. Rialto Irrigation District, 155 Cal., 222, were held 
valid upon the facts as then presented, and the dates 
upon the coupons were held in harmony with the term 
specified by law, during which the bonds should run, 
thus overcoming the nominal date stated in the bond it- 
self, yet the particular question here involved was not 


apparently considered and decided by the court, as the 
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court there considered the question whether those bonds 
were vowd upon their face by reason of the discrepancy 
existing between date of the coupons and the date of 
the bond, as appears (page 221) from the following 
language: 

‘“The respondent makes the further contention 
that apart from the manner in which they were ex- 
changed, the bonds are vozd upon their face.”’ 

The court then proceeds to the consideration of shat 
guestion, but the court also recognizes the rule that 
where the statute has fixed the term for which the bonds 
shall run, bonds, in which payment is undertaken at 
the expiration of a shorter period, are invalid and the 
court says: 

‘“The power of public corporations to issue bonds 
is to be exercised in the manner prescribed by sta- 
tute. “There can be no doubt that it is within the 
power of a State to prescribe the form in which mu- 
nicipal bonds shall be executed in order to bind the 
public for their payment. If not so executed they 
create no legal liability.” (Anthony vs. County of 
Jasper, 101 U. S., 693.) Where the statute has 
fixed the term for which bonds shall run, bonds tn 
which payment 1s undertaken at the expiration of 
etther a shorter (People’s Bank vs. School District, 
3 N. Dak., 496), (57 N. W., 787), or a longer term 
(Norton vs. Town of Dyersburg, 127 U. S., 160;) 
Barnum vs. Okolona, 148 U. S., 393; (13 Sup. 
Ct., 638), than that authorized are invalid.” 

Stowell vs. Rialto Irr. Dist., 155 Cal., 222-223. 

It will be seen that in the Stowell case, the court does 
not discuss the question, as to whether such bonds can 
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be sold and delivered years after the date they bear and 
still be valid obligations of an irrigation district, not- 
withstanding such antedating. 

Apparently, many of these bonds were not in exist- 
ence until after January 1st, 1891, for the defendant in 
error testifies that he waited for the bonds ‘‘till away in 
January. They didn’t get them printed till January, 
ready for delivery and so I didn’t get them in advance’’, 
ete. (Tr., p. 64). 

On pages 56, 57 and 60 of the transcript appears a 
statement of the different times of the various deliveries 
of the bonds. 


Point Ili. 


The court erred in rendering said judgment and find- 
ings herein, for the reason that many of the bonds were 
issued for a consideration which, wholly or in great part, 
consisted in the doing of construction work for the de- 
fendant in error and for the reason that none of said 
bonds was ever lawfully issued. (Subdivisions (e), (f), 
and (h) of Specification 9—Trans., pes. 129, 130.) 

Some of these bonds were delivered to the defendant 
in error under his contract made by him with the district 
on Jan. 2nd, 1895. (Piraeus 

A copy of this contract is set forth on pages 115 to 
118 of the transcript. It will be seen that this contract 
provides that: 

‘Upon each $5000 worth of pipe when made at 
yard there shall be paid said Stowell $3000 in bonds 
at par. ‘Thirty-five days after the completion of 
laying of each successive mile of pipe, the balance 
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due upon such mile shall be paid.’’ (Trans., p. 
117.) i * e 
“IT IS UNDERSTOOD AND AGREED that 
all pipe heretofore furnished or constructed, or to be 
furnished or constructed for the Rialto Irrigation 
District or pipe system, and not heretofore deeded 
to said district, shall remain and be, the property of 
A. W. Stowell until the bonds received, or to be 
received therefor, shall have been paid.’’ (Tr. 
p. 118.) 
These provisions clearly show that the district was to 


issue bonds to the defendant in error, in installments, 
under this coutract, to be applied on account of this ma- 
terial, viz: the pipe he was making. In fine, it is un- 
deniable, that under this contract the district issued 
bonds to the defendant in error, bejore it recetved the 
consideration therefor. This feature brings the case 
within such precedents as Hughson vs. Crane, 115 Cal., 
404; Stimson vs. Alessandro Irrig. Dist., 135 Cal., 389; 
Leeman vs. Perris Irr. Dist., 140 Cal., 540. These 
cases are unshaken by the case of Stowell vs. Rialto 
Irr. Dist., 155 Cal., 215. The last case differentiated 
the situation there existing from the precedents men- 
tioned, upon the theory that in the Stowell case, the 
bonds were issued for completed structures and other 
property and contemporaneously with the passage of the 
title to that property to the Irrigation Dystrict, and re- 
ferring to this, the Court says: 


‘So long as it did not zsswe any bonds wz/zl zt re- 
ceived, as consideration therefor, the property which 
it had a right to buy for bonds, we see no objection 
to a contract by which it bound itself, in the fu- 
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ture, totake and pay for water-rights not yet de- 
veloped and works not completed at the date of the 
contract. By the use of the words “‘works con- 
structed and being constructed’’ the legislature 
clearly indicated its intention to authorize districts 
to negotiate for water systems in advance of their 
total completion. In no event was their any obli- 
gation under this agreement to accept anything but 
developed water-rights and completed pipe-lines, 
nor a duty to deliver bonds eacept upon transfer of 
such rights and lines.” 


The court was, in the last quotation, referring to the 
contract made by the district with the Semi-Tropic Land 
and Water Co. ‘See Tr., pgs. #3, 83.) It is clea 
therefore that the decision is no authority upon any 
proposition decided in the precedents we have cited. It 
will also be noted that in the last quotation the word 
‘‘issue’’? bears the meaning for which we contend. 

Under this contract of January 2nd, 1895, (amade by 
the defendant in error with the district (Tr., p. 115), in 
violation of the provisions of the Wright Act, the dis- 
trict issued bonds defore it received any property there- 
for and it became its duty to deliver those bonds Jde/fore 
any transfer of such property was made to the district. 
We subniit, therefore, that all of such bonds, so issued, 
were void. These bonds are sued upon in the case at 
bar and in order to prevent all of the bonds, herein sued 
upon, being held void, it is incumbent upon the defen- 
dant in error to plainly segregate the bonds issued un- 
der the contract mentioned, prior to delivery of the prop- 
erty therein coutracted for. (See Edwards vs. Bates 
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County; 117 Fed., 533.) These particular bonds were 
not only wrongly dated but were issued in such a man- 
ner that thev are void under the decisions mentioned for 
additional reasons (See Hughson vs. Crane, szpra; 
Stimson vs. Alessandro, swpra, and Leeman vs. Perris 
ier. Dist., sepra.) 

It would also plainly appear here that under this man- 
datory enabling act, these bonds, if originally invalidly 
issued, remain void in the hands of every holder, re- 
gardless of the circumstances under which they were 
acquired. 


These Bonds are Void and Unenforceable, Regardless 
of How the Holder Acquired Them. 


We again invite the attention of this court to the 
stringent and mandatory provisions of section 42 of the 
Wright Act (statutes 1887, p. +4), wherein the legisla- 
ture, in no uncertain terms, provides that: 

‘The board of directors, or other officers of the 
district, shall have no power to incur any debt or 
liability whatever, either by issuing bonds, or other- 
wise, 77 excess of the express provisions of this act, 
and any debt or liability incurred, in excess of such 
express provisions, shall be and rematn absolutely 
eord.”” 

It is obvious—and the English language could not 
express anything more clearly—that by these provi- 
sions the directors of an irrigation district are unequivo- 
cally shorn of all power to issue bonds, or incur any lia- 
bility whatever, except as provided by the act, and in the 
event of their attempting to incur any liability in excess 


OP aan 


of those provisions, it is further clearly specified that 
such liability ‘‘shall be and vemazn absolutely void.’’ 
Let it be noted this is not a declaration merely that such 
liability shall, at the time of its being incurred, be ab- 
solutely void, but the legislature ea zvdustria use the 
word ‘‘remain’’ and expressly declare that such liability 
shall remain absolutely void. Here we submit there is 
no room for construction, as the legislature has spoken 
so clearly and has reiterated the same statement in the 
subsequent amendments to that act (see statutes 1891, 
p. 147, and 1897, p. 275.) The word “‘remain’’ is de- 
fined in the International Encyclopaedic Dictionary as 
follows: ‘‘To continue or endure, in a particular state, 
form or condition; to continue or exdure generally; to 
Sunvive: 

Notwithstanding such distinct language, the learned 
trial court in effect held that the permanent result of trans- 
gressing the limitations of the act, so transparently dic- 
tated by the legislature, would not follow at all, pro- 
vided the void bond were transferred to a person without 
notice of its infirmity. Such reasoning irresistibly 
leads into an intellectual fog. In other words, it is 
nothing more nor less than asserting that a thing, which 
has been expressly and perneanently deprived of life by 
the fiat of the legislature. will spring into life upon be- 
ing transferred to a new holder; it is nothing more nor 
less than saying that the word ‘“‘remain’’ does not con- 
vey the meaning alike attributed to it by the lexico- 
grapher and by the wayfaring man, viz: the state of ez- 
during, continuing, or surviving, but, on the contrary, 
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it should be interpreted to mean just the opposite. 
There is no escape from such an illogical position, for 
how can it be said that voidness exdures or continues if 
a transfer ends it? or that it swrvzves such transfer if 
such state of voidiuess is, in the hands of a transferee, 
turned into a state of validity? or how can it be said 
that a thing vemazus ‘absolutely void’? if it is void in the 
hands of one person and valid in the hands of another? 

It will be seen that section 42 of the Wright Act is 
undeniably a curtailment of the power of an irrigation 
district, as that section specifically provides that the di- 


(6 


rectors “‘shall have zo power’’ to transcend to inhibi- 


tion. It will not do, therefore, to argue that an infrac- 
tion of this clause is a mere ‘‘irregularity;’’ on the con- 
trary, it is a question of want of power, aud whenever 
the district attempts to overstep the circumscribed area, 
within which it is permitted and only permitted by this 
enabling act, to exercise the limited powers conferred 
upon it, then, by the express terms of the statute, it 
is palpably and distinctly confronted by /ack of power. 

We respectfully submit that although it may some- 
times be difficult to distinguish the difference between 
what is an ‘‘irregularity’’ in the exercise of power con- 
ferred, and what constitutes ‘“‘want of power,’ yet with 
reference to the Wright Act, it is clear no such difficulty 
cau arise, because the legislature has so unniistakably 
manifested what its intention was in the premises, and 
has unequivocally said that an irrigation district has 
no power to issue bonds by the method or in the manner 
under which these bonds were issued, and that bonds so 
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issued are not only absolutely void when issued, but 
shall thereafter vemzazz absolutely void, and the inevita- 
ble result therefore is that, under this statute, the de- 
fendant in error is precluded from seeking refuge behind 
the theory that he is a purchaser for value without 
notice of any irregularity in the issuance of these bonds, 
because this is not a case of ‘“‘irregularity,’’ but a case 
where there is a fotal want of power to do what section 
42 of this enabling act says the district ‘‘shall have zo 
power’ to do. 

In the case of Sutro vs. Petit, 74 Cal., 332, the bonds 
there involved disclosed on their face, nothing to indi- 
cate invalidity and the plaintiff appears to have been a 
bona fide purchaser for value. Interest had been paid 
on those bonds for about thirteen years and the bonds 
there, as here, referred to the act under which they were 
issued. ‘The court said: 


‘“The power to issue the bonds, and the limita- 
tion of that power, depend wholly upon the /anguage 
of the act wtself, and not upon any extrinsic contin- 
gency. There was nothing left to the discretion 
of the officers, as in the case of Porter vs. Haight, 
45 Cal., 631, nor was there any authority to do what 
‘might appear to them advantageous to the county,’ 
as in Nevada Bank vs. Steiumitz, 64 Cal., 301. 

‘“‘Netther can the doctrine of estoppel, or of ratifi- 
cation, or of bona fide holding, be successfully in- 
voked by respondents. Those doctrines can be in- 
voked against municipal corporations—if at all— 
only in cases of informality, irregularity, etc., om 
the part of an authorized agent. (Dillon on Mu- 
nicipal Corporations, 3d ed., secs. 457, 463, 511- 
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553, and cases cited). Where there is a total want 
of authority to issue municipal bonds, there can be 
no bona hide holding of them.’ (Town of East 
Oaldand vs. Skinner, 94 U.%S., 255.) It is clear 
—in this State at least—that the issuance of bonds 
is not within the scope of the general and ordinary 
powers of a board of supervisors, and that sueh 
bounds can be legally issued only by virtue of ex- 
press authority of the legislature. (Dillon on Mu- 
nicipal Corporations, Secs. 485, 507, and cases 
there cited; Lindon vs. Case, 46 Cal., 172; Wallace 
Poe Mayor of San Jose, 29 Cal., 181; EH] Dorado 
County vs. Davidson, 30 Cal., 521; Robinson vs. 
Supervisors of Sacramento, 16 Cal., 208; Foster vs. 
Coleman, 10 Cal., 281; People vs. Supervisors of 
mi Dorado County, 11 Cal., 170.) ‘he bonds in 
question, therefore, were issued without any au- 
thority at all, and are wholly void. And the action 
of the board of May 4, 1885, ordering these bonds 
to be redeemed, was of course, of no value. The 
character of one void act of public officers cannot 
be changed by a second void act of the same offi- 
cers, declaring the first act to be valid. 

“Tt is quite probable that the respondents paid 
full par value for these bonds, and that they will 
lose their money. But ‘those who contract with a 
municipal corporation are bound to know the ex- 
tent of the power of its officers.’ (Wallace vs. 
Mayor of San Jose, swfra.) Respondents would 
have discovered the worthlessness of the bonds 
upon the slightest inquiry. At all events, hard 
cases cannot be allowed to make bad law. An over- 
issue of twenty thousand dollars would have been 
no less valid than the over-issue of two thousand 
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doilars; and any other rule would put the people of 
a county in the complete power of careless or un- 
scrupulous public officers.” 
Stutro vs. Pettit, 74 Caleyssow ser 
It will be observed in that case, the court points out 
there was by the act there involved, nothing left to the 
discretion of the county officers, but the power depended 
wholly upon the language of the act itself; this we sub- 
mit, is the precise situation in the case at bar, for it 
is patent the power of an irrigation district to issue 
bonds is limited by the Wright Act. ‘The directors of 
such district are not vested with any discretion to deter- 
mine any extrinsic fact whatever, but are only able to 
exercise certain powers, for certain purposes, under ex- 


press restrictions, and the ‘‘mode is the measure of the 
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power 

‘“Where the act authortzing a town to borrow 
money to pay for the stock subscribed expressly 
provided that the officers thereof should ‘have no 
power’ todo so until the written assent of two- 
thirds of the resident taxpavers had been obtained, 
this was held by the Court of Appeals of New York 
to be a condition precedent, without which the 
power did not exist.”’ 

Dillon on Municipal Corporations (4th Ed.), 

section 550. 

“If the statute authorizes such a corporation to 
issue its bonds ov/y when the measure is sanctioned 
by a majority of the voters, bonds issued without 
such a sanction (either in fact, or according to the 
decision of authorized officers, or some authorized 
body or tribunal), or when voted to one corporation 
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and without authority of law, issued to another, 
are void, zz/o whosoever hands they may come. 
This is the sound and true rule of law on this sub- 
ject, and the one which has had the uniform appro- 
val of the State courts in this country, and it has 
also received the high sanction of the Supreme 
Court of the United States. The distinction, how- 
ever, must be remembered, between want of power 
to issue the bonds and zrregzlarztes in the exercise 
of the power, which latter are unavailing against 
the bona fide holder without notice of the irregu- 
larity. 
Dillon on Municipal Corporations (4th Ed.), 
section 553. 
See also McCoy vs. Briant, 53 Cal., 247. 
Lehman vs. City of San Diego, 73 Fed., 108. 
Hewit vs. Normal School District, 94 Ill., 531. 
We reiterate that there was here no mere ‘‘irregu- 
Warity in the exercise of power’’ on the part of the appel- 
lant in issuing these bonds, as it is obvious that to so 
hold would be indulging in a legal solecism, for how 
can there be an irregularity 27 the exercise of a power, 
which alleged power section 42 of the enabling act dis- 
tinctly declares is non-existent ? 
See Wells vs. Supervisors, 26 L. Ed., (U. S.) 
124. 
And Barnum vs. Okolona., 37 L.Ed., (U. S$.) 497. 
ittlarsh vs. Fulton County, 19 L. Ed., (U. S.) 
1042, the U. S. Supreme Court said: 
‘But it is earnestly contended that the plaintiff 
was an innocent purchaser of the bonds without 
notice of their invalidity. Ifsuch were the fact, 
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we do not perceive low it could affect the validity 
of the County of Fulton. ‘This is not a case where 
the party executing the instruments possessed a 
general capacity to contract, and where the instru- 
ments might for such a reason be taken without 
special inquiry into their validity. It is a case 
where the power to contract never existed—whiere 
the instruments ;might, with equal authority, have 
been issued by any other citizen of the county. It 
is a case, too, where the holder was bound to look 
to the action of the officers of the county and ascer- 
tain whether the law had been so far followed by 
them as to justify the issue of the bonds. 7he au- 
thority to contract must exist before any protection 
as an tnocent purchaser can be claimed by the 
holder. ‘This is the law, even as regards commer- 
cial paper, alleged to have been issued under a del- 
egated authority, and is stated in the case of 
Floyd’s Acceptances (azée, 173). In speaking of 
notes and bills issued or accepted by an agent, 
acting under a general or special power, the court 
says: ‘In each case the person dealing with the 
agent, knowing that he acts only by virtue of a 
delegated power, must, at his peril, see that the 
paper on which he relies comes within the power 
under which the agent acts. And this applies to 
every person who takes the paper afterwards, for it 
is to be kept in mind that the protection which 
commercial usage throws around negotiable paper 
cannot be used to establish the authority by which it 
was originally zssued.”’ 
So we say here the appellant possessed no general 
capacity to issue bonds; on the contrary, ‘An irriga- 


tion district is a public body, and under the Wright law 
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has only such powers as are given to it by that act. 
Such powers are enumerated in the act.’’ 
otfmison vs. Alessandro Irr. Dist., 135 Cal., 392. 
See also Young vs. Township of Clarendon, 33 
lee de (Us >.) S60: 
ietee von. >) Bank, 19 Lo kd. (U.S.), 173. 
Aud Vou Schuudt vs. Widber, 105 Cal., 157. 


“It may be stated generally that where special 
powers for the accomplishment of a particular pur- 
pose are conferred by statute upon corporations or 
individuals, the acts conferring such powers are to 
be construed strictly, and the powers cannot be ex- 
ercised for any collateral purpose.”’ 

26 Am. and Eng. Enc. of Law, (2d Ed.), p. 665. 

“Every dealer in municipal bonds which upon 
their face refer to the statute under which they are 
issued is bound to take notice of the statute and of 
alilits requirements. ”’ 

McClure vs. Oxford Twp., 94 U. S., 429. 

National Bank of the Republic vs. St. Joseph, 31 

aol, JRGO,. Zllie. 

‘‘Want of power is always a good defense to an 
action on municipal bonds. Such bonds issued 
without authority are absolutely void. ‘This want 
of power generally arises from one of the following 
causes: 

(1) Because the bonds are used for a private 
and not a public use. 

(2.) Because the enabling statute is in viola- 
tion of some constitutional provision. 

(3) Because the power exercised ts different from 
that delegated. 
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(4.) Non-compliance with conditions imposed 
by the enabling act.”’ 
In notes, 15 Am. and Eng. Encyc. of Law, (1st 
deg) 222, 
See also Aurora vs. West, 22 Ind., 89. 


It is Well Settled that When Negotiable Paper is Ex- 
pressly Made Void by Statute, it is Void 
in the Hands of Every Holder. 


This rule is particularly applicable where such paper 
is declared by lawto be z/erly void or, as is the case 
with reference to the Wright Act, (Sec. 42.) absolutely 
void. | 
In Vallett vs. Parker, Vol. VI., Wendell’s Reports, 
p.619 tite cours said: 
‘Whatever doubts may have heretofore existed, 
I take it to be well settled, that as between the ori- 
ginal parties to a promissory note, the defendant 
may show either the want of consideration, or the 
illegality of it. But when a negotiable instrument 
has passed in the ordinary course of business into 
the hands of a dona fide holder for valuable consid- 
eration, and without notice of the consideration, the 
general rule is, that the defendant cannot avail 
himself of any such defence. There are excep- 
tions; two instances are familiar; the case of a note 
given upon an wsu7zous consideration, or for money 
lost dy gaming. In both these cases, the notes and 
securities are declared by the statute to be absolute- 
ly void. FEyvery man, therefore, who takes an en- . 
dorsed note, does so at his peril, so far as those con- | 
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siderations may have entered into the original con- 
coction.”’ 


The following authorities are decisive upon this ques- 


tion: 


Barnes vs. Lacon. 84 II1., 461. 

Town of Eagle vs. Kohn, 84 Ill., 292. 

Richeson vs. People, (Il].) 5 N. E. Rep., 123. 

Woodson vs. Barrett, (Va.,) 3 Am. Dec., 612. 

Haight vs. Joyce, 2 Calif., 64. 

Alabama Nat. Bank vs. Parker, (Ala.,) 40 
South, 987. 

Snoody vs. Bank (Tenn.) 7 L. R. A., 804; 8 
Orc. 647. 

Ward vs. Sogg, 24 L. R. A., 281, (N. C.) 

Glenn vs: Farmers Bank, 70 N. C., 191. 

Third Nat. Exchange Bank vs. Smith, 125 Pac., 


633. 
Randolph on Commercial Paper, Sec. 517. 


Tiedman on Commercial Paper, Sec. 178. 


In section 44 of Burroughs on Public Securities, it is 


said: 


‘And while it is true that municipal bonds with 
coupons attached are commercial paper and pass by 
delivery, so that a dona fide holder is not required 
to take notice of conditions upon which they are is- 
sued, or of resolutions on the records of the railroad 
company; yet when the statute expressly declares 
that negotiable securities given under certain cir- 
cunistances shall be void, the court will hold them 
void, even in the hands of a ae fide purchaser 
Preout notice. yi S 

It is not the illegality that makes the defence 
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valid, without notice of the illegality; it is by force 
of the peremptory words of the statute declaring 
them void, that they are held to be void in the 
hands of an innocent endorsee without notice. * 

* The illegality which constitutes the want of 
power in this class of cases, arises not merely from 
the fact that certain acts are conditions precedent to 
the issue, but from the declaration of the statute 
that they shall not be valid until the acts are done, 
or that they shall de voed if the acts specified are 
not performed. Itis the imperative command of 
the statute that stamps its impress of invalidity 
on the bonds.”’ 

‘The bona fide holder for value who has received 
the paper in the usual course of business is unaf- 
fected by the fact that it originated in an illegal 
consideration, without any distinction between 
cases of illegality founded in moral turpitude, 
which are termed mza/a 22 se, and those founded in 
positive statutory prohibition which are termed 
mala prohibita. The law extends this peculiar 
protection to negotiable instrnments, because it 
would seriously embarrass mercantile transactions 
to expose the trader to the consequences of having 
the bill or note passed to him impeached for some 
covert defect. ‘There is, however, one exception to 
this rule; that when a statute expressly or by nec- 
essary implication, declares the instrument a@dso- 
lutely void, it gathers no vitality by its circulation 
in respect to the parties executing it; though even 
upon such instruments an indorser may, as we 
shall hereafter see, be held liable. 

‘“There are few cases in which the statute ren- 
ders such instruments absolutely vord; and the most 
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linportant, if not the only instances now to be met 
with, are the statutes against usury and gaming.” 


Daniel on Negotiable Instruments, Sec. 197. 


‘There are some defenses which are as available 
against a dona fde holder for value, and without 
notice, as against any other party. ‘They are those 
which go to show that the instrument was adsolute- 
ly and utterly void, and not merely voidable (1) by 
reason of the incapacity of the party asstuming to 
contract; or, (2) by reason of some positive interdtc- 
‘ion of law; or, (3) by reason of the want of con- 
sent of the party sought to be bound to the particu- 
fer contract.’’ 


Daniel on Negotiable Instruments, Sec. 806. 


“A bona fide purchaser of negotiable paper for 
value, before maturity, takes it freed from all in- 
firmities in its origin, wzless ¢¢ 2s absolutely vod jor 
want of power in the maker to issue it, or its circu- 
lation is by law prohibited. Municipal bonds, pay- 
able to bearer, are subject to the same rules as other 
negotiable paper.”’ 

Dillon’s Municipal Corporations, Section 513. 

In Bayley vs. Taber, 5 Mass., 290, the court said: 

‘The statute of 1804, C. 58, section Prenact. 
that all bills, notes, checks, draughts or obligations 
whatsvever, under the amount of five dollars, paya- 
ble to bearer or to order, shall be wholly in writ- 
ing; and that all notes, etc., under the aforesaid 
anount and payable as aforesaid which should be 
made or issued after the first day of April, then 
next, and which should bear the impression of 
types, plates, or printing, should be utterly vord, 
and that no action should be thereon sustained in 
puyecourt orlaw. * * * 
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‘“However hard the operation of the statute may 
appear to be against persons, into whose possession 
such notes may have come Jona fide, and for a val- 
uable consideration, it is a hardship created by law 
for the public good, aud the courts of law are pro- 
hibited from granting any relief against it.’’ 

‘“There are but few cases in which a bill or note 
is void in the hands of an innocent indorsee for val- 
uable consideration; such cases are, when the con- 
sideration in the instrument is money won at play, 
or it be given for a usurious debt. The English 
statutes against usury and gaming (and which have 
been adopted generally throughout the United 
States), are peremptory, and make the bill or note 
absolutely void. ‘The same rule would o/ course, 
abply to every case in which the contract ts by statute 
declared absolutely void.” 


Kent’s Commentaries, Vol. III., p. 80. 

To the same effect are: 
Bank vs. Alsop (Ia.), 19 N. W., 863. 
Irwin vs. Marquet (Ind), Soo eee 
Swinney vs. Edwards (Wyo.), 55 Pac., 306. 
Emerson vs. Townsend (Md.), 20 Atl., 984. 
Band vs. Portner (Olio), 21 Nv iya@a+ 
Voreis vs. Nussbaum, 16 L. R. A., 47, p. 47-48. 
Wyatt vs. Wallace (Ark.), 55S. W., 1105. 


‘“This doctrine, as well as the one which protects 
the purchaser without notice, says Story, ‘Is indis- 
peusable to the security and circulation of negotia- ~~ 
ble instruments, and it is founded on the most com- ; 
prehensive and liberal principles of public policy.’ 
Story, Prom. N., section 191. The only exceptions 
to this doctrine are those where the paper is adso- 
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lutely vord, as when issued by parties having no 
authority to contract; or its circulation is forbidden 
by law from the illegality of its consideration, as 
when made upon a gainbling or usurious trans- 
petion.”” 
Cromwell vs. Sacramento County, 2+ L. Ed. (U. 
Siete 


Where Lack of Power Exists the Plea of Estoppel 
Is Unavailing. 


If the only logical and inevitable conclusion—that 
these bonds were rendered void by waxt of power to 1s- 
sue them in violation of the Wright Act at the time 
they were issued and that thereafter, in accordance with 
that act, they vemazned void—is once admitted, it fol- 
lows that the doctrine of estoppel, by conduct, ratifica- 
tion or recital, is inapplicable and cannot operate in 
this case. 

In Wichman vs. Placerville, 147 Cal., 164, where 
municipal bonds were sued upon, the court said: 

‘The proposition that charters of municipal cor- 
porations are special grants of power from the sov- 
ereign authority and are /o be strictly construed, and 
that whatever power is not given expressly, or as a 
necessary means to the execution of expressly given 
powers, is withheld, is a proposition too well set- 
tled to call for discussion. (Douglas vs. Mayor 
of Placerville, 18 Cal’, 645.) 

“Equally well settled is it that wand of power is 
always a defense to a municipal corporation, and 
that no estoppel, by conduct or by ratification, to 
raise the question of want of power, can be urged 
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against such corporation. This last is a rule of 
necessity. If a corporation, by ratification, could 
validate an act, void as being w//ra vires, no limit 
could be set to its powers. It could enter into any 
contract absolutely without authority at law, and 
by the simple process of recognition and ratification 
of the void contract give it validity. Such a rule 
could not, of course, be tolerated.’’ 


See also Sttroivs. Pettity /4°Caleese 7s 
When it is remembered that section 42 of the Wright 
Act expressly says that the officers of appellant ‘‘shall 
have zo power’ to issue bonds in the manner these 
bonds were issued, we submit it is idle to contend that 
the language contained in the last quotation is not in 
point here. 


‘“Where there is 20 fower or authority vested by 
law in officers or agents, no void act of theirs can 
be cured by aid of the doctrine of estoppel.’’ 


Raisch vs. City, etc., of Sam Franeciseo, “aa 
Cals cpa Oo 
In Atlantic Trust Co. vs. Town of Darlington, 63 
Fed. Rep., 76, the court said, page 81: 


‘“The principle of estoppel or ratification cannot 
be applied to a municipal bond issued z/¢ra vires. 
Town of Ottawa vs. Perkins, 94 U. S., 260; Bren- 
hem vs. Bank, 114 U. S., 188.” 


These bonds were not merely issued ultra vires, but 
were issued in contravention of an express mandate of 
the /aw and in such a case the situation is beyond the 
reach of ratification, as was held in Colby vs. Title In- 
surance and Trust Co., 160 Cal., 632, where the court 
said: 
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‘’That the doctrine of estoppel by conduct or by 
laches or even ratification has no application to a 
contract or 1ustrument which is void because it vio- 
lates an express mandate of the law or the dictates 
of public policy. Such a contract has no existence 
whatever. It has no legal entity for any purpose 
aud neither action nor inaction of a party to it can 
validate it, and no conduct of a party to it can be 
invoked as an estoppel against asserting its inval- 
idity. ‘The authorities are uniformly agreed on 
this principle, and the following cases, out of a 
number, are selected on this point, because they in- 
volve contracts which, like the instruments alleged 
by plaintiff to have been executed for an illegal 
consideration, were declared void as against public 
policy, and where it was held that the plea of estop- 
pel as against such contracts could not be asserted: 


Brown vs. First Nat. Bank, 137 Ind., 655, (37 
N. E. 158, 24 L. R. A., 206.) 


Langan vs. Sankey, 55 Iowa, 52; (7 N. W. 
B93: | 


eteteclerevs, VVineeler, 5 Dans. (N. Y.,} 355. 

Robinson vs. Patterson, 71 Mich., 141; (39 N. 
WN, 21.) 

Hardy vs. Smith, 136 Mass., 328. 


Stanard vs. Sampson, 23 Okla., 13, (99 Pac., 
796. ) 


McCormick Harvester Mfg. Co., vs. Miller, 
(Neb.) (74 N. W., 1061.) 
Henry vs. State Bank of Laurens, etc., 131 
Iowa, 97, (107 N, W., 1034.) 
In Marsh vs. Fulton County, 19 L. Ed., (U. S.,) 
m2, the U. S. Supreme Court said: 
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“Tt is also contended that if the bonds in suit 
were issued without authority their issue was sub- 
sequently ratified, and various acts of the super vis- 
ors of the county are cited in support of the sup- 
posed ratification. ‘These acts fall very far short 
of showing any attempted ratification even by the 
supervisors. But the answer to them all is that 
the power of ratification did not lie with the super- 
visors. A ratification is, in its effect upon the act 
of an agent, equivalent to the possession by him of 
a previous authority. It operates upon the act rat- 
ified in the same manner as though the authority 
of the agent to do the act existed originally. If 
follows that a ratification can only be made when 
the party ratifying possesses the power to perform 
the act ratified.”’ 

In Fountain vs. City of Sacramento, 1 Cal. App., 
464, the court said: 

‘Instances are becoming too frequent where par- 
ties endeavor to fix illegal liabilities upon municip- 
alities under the doctrine of equitable estoppel, thus 
seeking to avoid injurious consequences which they 
knowingly brought upon themselves.’’ 

The clearness of the provisions of section 42 of the 
Wright Act brings the case at bar within the case of Lu- 
kens vs. Nye,-156 Cal., 498, where the court says: 

‘It is a principle in the English law, that anaes 
of Parliament, delivered in clear and intelligible 
terms, cannot be questioned, or its authority con- 
trolled, in any court of justice. (1 Kent’s Com- 
mentaries, 447.) And in the United States, ‘if 
there be no constitutional objection to a statute, it 
is with us as absolute and uncontrollable as laws 
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flowing from the sovereign power in any other form 
of government. (1 Kent’s Com., 448.) * * #* 
The agreement in question being wholly void, and 
also against public policy, z¢ cannot be the founda- 
tion for an estoppel.” 


Recitals in Bonds are Unavailing Where There is Lack of 
Power to Issue Such Bonds. 

From the authorities we have already cited, we re- 
spectfully submit, it is apparent that no estoppel is ope- 
rative in such a case as this, where the imperative man- 
date of the uncontrollable law has unalterably limited 
the powers of a public corporation, and where the same 
law has explicitly provided that bond sissued in defiance 
of its express provisions ‘‘shad/ be and remazn absolutely 
vord.”’ 

It must be conceded that recitals only operate by way 
of estoppel, and if estoppel cannot cure a void act, nei- 
ther can a recital. It follows that a recital cannot be held 
to revive or validate anything done under an assumed, 
but non-existing power—when the law has not only 
stamped such thing ‘‘void,’’ but also has said that it 
shall vemazn absolutely void—without striking down the 
principle, firmly imbedded in our jurisprudence, that 
any sort of estoppel is unavailing, when the subject at 
which the estoppel is aimed is a void act, and without 
striking down the principle, hoary with age, that the 
transcendent and uncontrollable sovereign power of the 
legislature cannot be modified, controlled or nullified by 
the courts. 

“The power and jurisdiction of Parliament, says 
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Sir Edward Coke, is so transcendent and absolute, 
that it cannot be confined, either fur causes or per- 
sons, within any bounds. It hath sovereign and 
uncontrollable authority in the making, confirming, 
enlarging, restraining, abrogating, repealing, re- 
viving and expounding of laws.”’ 


1 Blackstone Com., 161. 

It is elementary that, in the absence of constitutional 
objection, similar powers are vested in our legislature 
(Lukens vs. Nye, szpra), and yet in effect it was urged 
in the case at bar, that when that legislature has spo- 
ken, its words can be ignored; that when it has lucidly 
said an irrigation district has zo power to issue a bond 
in a certain way, and if so issued, such bond shall be 
and rematn absolutely void, such edict goes for nothing, 
providing a certain recital appears in the bond. In fine, 
a thing made forever dead by the express words of the 
legislature can be recited into life again. 

We submit, that no such startling theory can be up- 
held without! utterly subverting the thoroughly well 
settled doctrine, enunciated by very numerous cases to 
only a few of which we have referred, that estoppel goes 
for naught when it is either confronted by a ‘‘want of 
power’’ or by the express command of, the legislature. 
In the case at bar the theory of estoppel is manifestly 
opposed by both of these obstacles. 

Coffin vs. Board of Commissioners of Kearney County, 
57 Fed. Rep., 137, was a case decided by the Circuit 
Court of Appeals of the Eighth Circuit. There the 
court said: 
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‘‘No doctrine is better established than that a 
purchaser of municipal bonds is bound to ascertain 
if the municipality has authority to issue such se- 
curities, and that 20 recetal contained in a municipal 
bond can cure such a dezect as an utter want of 
power in the municipality to execute it. Dixon 
Co. vs. Field, 111 U. S., 83; Town of Coloma vs. 
Eaves, 92 U. S., 484, 490; Marsh vs. Fulton Co., 
10 Wall., 676; Northern Bank of Toledo vs. Por- 
ter Township Trustees, 110 U. S., 608, 615; An- 
Orouy vs. jasper Co., 101 U. S., 693, 697; Mc- 
Clure vs. Township of Oxford, 94 U. S., 429.” 

The recital in these bonds in the case at bar is not a 
recital of facts, but purely @ conclusion of law. 

In Crow vs. Oxford Township, 30 L. Ed., (U.S.), 
388, it is said: 

‘‘As against an objection that the bonds were 
issued in violation of a restriction in the constitu- 
tion of the State as to the amount of bonds to be 
issued, it was held by this court, under a registra- 
tion statute like that in the present case, that no 
conclusive effect was given by the statute to the 
registration or to the certificate; that the certificate 
was no more comprehensive or efficacious than the 
statement in the bond; that such statement did not 
extend to or cover matters of law, and that a ‘cer- 
tificate reciting the actual facts, and that thereby 
the bonds were conformable to the law, when judi- 
cially speaking, they are not, will not make them 
so, nor can it work an estoppel upon the county to 
claim the protection of the law.’ ’’ 


See also Spitzer vs. Village of Blanchard, 82 
Mich., 234. 


So 


Brenham vs. German American Bank, 30 30 L. 
Jes) CSG. 

Savings and Loan Ass’n vs. Topeka, 22 L. Ed., 
(U. S.) 461. 

Aspinwall vs. Davies Co., 16 L. Ed., (U. S.) 296 

South Ottawa vs. Perkins, 24 Tu. Ed., (U. S$.) 154. 

District Township of Doon vs. Cummins, 35 L. 


Ed., (U. S.) 1044. 


These case of German Savings Bank vs. Franklin 
County, 32 L. Ed. (U. S.), 519, is as instructive case 
upon this subject. ‘There, the bonds, contained recitals, 
which the plaintiff, who was a bona fide holder, claimed, 
precluded the county from showing the invalidity of the 
bonds. Notwithstanding the act under which the bonds 
were issued, did not declare that bonds not issued in 
conformity with the act should be void, yet as the con- 
tingency controlling the issue of the bouds had not oc- 
curred, the bonds were held void, and a for tor7 the 
same result should follow in a case where—as in the 
case at bar--the statute expressly provides that bonds 
issued in defiance of the statute “‘shall be and remain ab- 
solutely void.’ 

We are not unmindful of the class of cases wherein 
itis held that recitals 11 municipal bonds estop the 
maker of such bonds from setting up a defense based 
upon ‘‘irregularities’’ 27 the exercise of a granted power 
and we are aware that sonie cases have gone so far as 
holding that irrigation district bonds are subject to the 
same rule, but we want a single case, in which recovery 
upon irrigation bonds has been permitted, when such 
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bonds were issued in the manner in which the bonds in 
the case at bar and in Hughson vs. Crane (115 Cal., 
412), were issued, and when the attention of the court 
was drawn to section 42 of the Wright Act. 

The case of Baxter vs. Vineland Irrigation District, 
136 Cal., 185, was certainly not such a case. It is true 
the recitals there were the same as those in these bonds, 
but the defects there were confined to ‘‘irregularties in 
keeping the records, in conducting the elections, in fail- 
ing to advertise bonds for sale and like matters.’’ These 
omissions did not in themselves result in cncurring any 
debt or liability by the zsswance of bonds, within the 
meaning of the prohibitory language of section 42. The 
situation here is entirely different, because in this case, 
a liability was attempted to be incurred—contemporane- 
ously with the issuing of these bonds by the invalid 
method of exchanging them for labor and commodities— 
‘in excess of the express provisions of the act.’’ (Sec. 
42.) It therefore cannot be maintained that these bonds 
were not issued in the teeth of the statute or were not 
ultra vires and void. ‘This is plainly nota case of “‘ir- 


regularity”’ 


in the exercise of a granied power, for we 
have seen that the act, instead of granting power to do 
what was attempted to be done here, definitely and dis- 
tinctly says that the district shall have no power to do 
the very thing which was here attempted, and this court 
has repeatedly so held. 

‘The authority to dispose of bonds, being by express 
terms limited to two modes, excludes all others by plain 


implication. It cannot be reasonably said that the 
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power to exchange bonds for warrants issued for con- 
struction work is necessarily implied from the express 
power to exchange bonds in payment for property. And 
while it is true that the proceeds of bonds sold consti- 
tute the construction fund on which warrants for con- 
struction work may be drawn, still there 2s no authority 
for exchanging bonds for construction work, and there 
can be no implied authority to exchange bonds for war- 
rants issued for such work.”’ 

Leeman vs. Perris Irrigation Dist., 140 Cal., 543. 

The only mode in which the board of directors of an 
irrigation district caz exercise their power of disposing 
of the bonds of the district, under the provisions of the 
irrigation act, so they may become valid obligations 
against the district, is either to exchange them for prop- 
erty purchased for construction purposes, at their par 
value, under section 12 of the act, or to sell them for 
money in the open market, under the provisions of sec- 
tion 16 of the act, at not less than ninety per centj@n 
their face value; and ‘hey have no power or right to ex- 
change the bonds for any other purpose, or to make 
payment with them at ninety per cent. of their face 
value, in discharge of any obligation of the district, or 
to dispose of the bonds, or of the moneys received from 
sales of the bonds, for any other object than to provide 
for the construction fund contemplated by the act. 

Syllabus in Hughson et al., vs. John M. Crane, 
115 Cal., 404. 

‘The board of directors have power to acquire such 

water works in the manner aforesaid, and to issue the 
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bonds of the district in payment therefor, and that the 
board has xo other powers, except those which are ex- 
pressly given or are implied as necessary to carry out 
the main purpose of the act. And it is clear that where, 
as in the case at bar, a board has taken no steps what- 
ever towards complying with the statute, by construct- 
ing or acquiring, or commencing or undertaking to con- 
struct or acquire, any system of canals or water works 
whatever, it has 20 power to give all the bonds of the 
district for a mere personal promise of another that he 
will in the future lease some water to the district at a 
stipulated rent. We agree with the conclusion of the 
learned judge of the court below, that the bonds to 
which the coupons sued on were attached are void. 
Simson vs. Allessandro Irr. Dist., 135 Cal., 393. 
Upon the subject of “‘recitals,” says the Wisconsin 
Supreme Court: 
‘*To say that the supervisors had the power to 
bind the town because they recited that they had, 
is assuming the whole issue. It is reasoning in a 
circle. It is like the man pulling to overcome the 
law of gravitation. /¢ cannot be done.” 
Veeder vs. Town of Lima, 19 Wis., 298-317. 
Here then, we have the important distinction, exist- 
ing in the case at bar, that the bonds were palpably 
ultra vires. All that the Baxter case really holds is set 
forth in the following paragraph of the syllabus, viz.: 
‘“Where it appears that the irrigation district 
was properly organized, and that the bonds were 
within the authority of the board, aud not ultra 
vires, and the only questions raised related to al- 
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leged erregu/aritzes in the keeping of the records 
and in conducting the elections which authorized 
the issuance of the bonds, bona fide purchasers, 
without notice of such irregularities, who received 
bonds which were negotiable in form, and which 
recited a compliance with the law, are protected 
against any mere irregularities 272 the exercise of 
the granted power.,’ 

Baxter vs. Vineland Irrigation District, 136 Gale 

186. (Syllabus. ) 


Furthermore, in the Baxter case, the trial conrt found 
that the bonds ‘‘were legally issued and disposed of”? 
(palsi.) 

Now in the Baxter case, the decision, as will be seen 
from the syllabus, proceeds upon the theory that there 
the bonds were wethin the authority of the board and not 
ultra vires. Evidently in that case—unlike this case — 
there was no illegal disposition of the bonds, as the trial 
court so found, and such defects mentioned in the dis- 
trict proceedings, as irregularities in keeping the records, 
bear no resemblance to the conditions in the case at bar, 
which conditions, under the decisions of this court, ren- 
dered these bonds void. Bearing in mind the different 
situation in the Baxter case, let us note further what 
was there said (although as we have remarked, part of 
the opinion is mere dicta), particularly a portion of the 
following extract from what purports to be (but really is 
not), the main opinion, to-wit: 

‘“The objections to the proceedings relate to al- 
leged erregularities in keeping the records, in con- 
ducting the elections, in failing to advertise the 
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bonds for sale, and like matters. It was held in 
Meyer vs. Brown, 65 Cal., 583, that the power of 
a municipality to rwssue bonds berng conceded, no 
question of zrregularz/y, or even of fraud, on the 
fee or its agents could be considered where the 
bonds are in the hands of bona hde purchasers or 
holders for value without notice of the alleged irre- 
gularities. In Ponipton vs. Cooper Union, 101 U. 
»., 196, cited in Meyer vs. Brown, it was said: 
‘This court has uniformly held, when the question 
was presented, that where a corporation has law/ul 
power to issue such securities, and does so, the 
bona fide holder has a right to presume the power 
was properly exercised, and is not bound to look be- 
yond tle question of its existence. Where the 
bonds on their face recete the cercunistances which 
bring them within the power, the corporation is 
estopped to deny the truth of such recital.’ ”’ 
Baxter vs. Vineland Irrigation District, 136 Cal., 
190. 

The quoted language clearly presupposes a case where 
the power of the corporation to issue bonds zs conceded 
and where ‘‘irregularities’’ have occurred. Neither in 
Meyer vs. Brown nor in Pompton vs. Cooper Union, 
was there any statute involved, containing the drastic 
aud far reaching provisions of section 42 of the Wright 
Act, which section, instead of conferring power, ex- 
pressly withholds it and stamps all bonds issued in vio- 
lation of the act void forever. 

Besides, the bonds here do not recite the czrcumstances 
which bring them within the power of the district, but 
the recital is only a legal conclusion. How then can 
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the quotation be applicable here, when it refers to cases 
where the municipality was guilty of mere “‘irregulari- 
ties’? in the exercise of a pvauted power and we have 
seen there was absolutely xo granted power to do what 
was attempted here? 

As the decision of the Baxter case was a departmental 
decision (see 136 Cal., 185,) and as the concurring 
opinion was the joint opinion of Mr. Justice McFarland 
and Mr. Justice Temple, it appears that two out of the 
three departmental judges who participated in the de- 
cision, enunciated the doctrine contained in the concur- 
ing opinion and consequently, we respectfully submit, 
the concurring opinion is the ruling opinion of the de- 
cision and that what appears to be the main opinion con- 
tains only the individual views of the writer. (See /z 
ve Coburn, 165 Cal., 206, and opinion on rehearing Del 
Mar Water Co. vs. Eshleman, (167 Cal., 682). The 
concurring opinion is as follows: 

‘McFarland, J., concurring. ‘I concur in the 
judgment. I also concur in the foregoing opinion, 
unless paragraph 3 thereof can be construed as 
meaning that bonds of an irrigation district must 
always be held to be valid beyond question in the 
hands of a bona fide holder, if they are regular on 
their face and contain certain recitals. Such dis- 
trict has only the powers which are given it by stat- 
ute; and if, in its name, bonds are issued which 
are beyond tts power to issue,—altra vires—they are 
of no more value than ts a paper purporting on its 
face to be a negotiable promissory note of a maker 
who never signed it, nor authorized any one to sign 
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2¢ for him. (See Stimson vs. Alessandro Irr. Dist., 
135 Cal., 389.) In the case at bar, however, only 
the regularity of the exercise by the trustees of a 
granted corporate power is involved.’? 


memple, |, concurred. 

An examination of that opinion unmistakably inti- 
mates what the opinion of the department was upon the 
subject, and shows convincingly the interpretation 
which must be placed upon the whole decision, and it 
clearly points out the vital distinction existing between 
an wtra vires transaction and irregularity in the exer- 
cise of a pvanted power. Furthermore, it places bonds 
issued in the method followed in the Stimson case— 
where the identical infirmity existed in the bonds as ex- 
ists in these bonds---in the same category as a forged 
promissory note and obviously indicates that a recital 
will not validate such z#/‘ra vires paper. 

Both opinions in the Baxter case are absolutely silent 
as to section 42 of the Wright Act and doubtless it was 
not drawn to the court’s attention, and we have yet to 
find a case where either in a State or federal court, it 
appears this section 42 has been mentioned, and at the 
same time void bonds held collectible. That section by 
its peculiar and stringent language is saz generis and 
other bond cases are therefore not parallel to the case at 
bar; when however, it is recalled that this Wright Act 
contemplated that bonds issued under it should ‘‘ex- 
press on their face that they were issued dy authority of 
this act,’’ (section 15, statutes 1887, p. 36), and that 
notwithstanding such recital it was also provided that» 
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if issued in Contrencion of the act, these self-same 
bonds should “‘be and vemazu absolutely void,’ it is 
very apparent that a recital was never intended by the 
legislature to make any difference whatever with respect 
to the invalidity of the bonds, because there is no ex- 
ception or qualification appearing in the sweeping lan- 
guage of section 42 exempting bonds, containing any 
recitals, from the specific mandate of the legislature. 

The Baxter case was cited in Leeman vs. Perris Tigges 
gation, District, 140 Cal., 544, but what was there said 
by Commissioner Chipman, with reference to the fact 
that the U. S. Supreme Court has held that a recigm 
relieves a purchaser from looking further for evidence 
of compliance with the conditions annexed to the grant 
of power, is also dzctunz because that question was not 
before the court, and the plaintiff was not an innocent 
holder. Besides, this is not merely a case of recital 
operating as an estoppel to show a certain contingency 
or condition had not occurred or had not been complied 
with; onthe contrary, section 42 cuts far deeper than 
that and plainly deprives the district of ‘he power itself, 
without which power the bonds are as waste paper. 

In the case last mentioned, again no mention in the 
opinion is made of section 42, and in neither that case 
nor in the Baxter case is the situation different from 
that in Mersfelder vs. Spring, 139 Cal., 595, where 
the court said: 


‘“Tt is urged that in that decision no reference 
was made to the provisions of the code bearing on 
the subject, nor was their effect considered; and 
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hence, to use the langnage of the couic in Alferitz 
vs. Borgwartd, 126 Cal., 207, that the decision ‘was 
not a construction, but a fazlure to note the statute, 
and upon the authority of that case should be re- 
reused.” 


So we say here, the cases mentioned, containing the 
dicta to which we have referred, apparently ‘‘failed to 
note” section 42 and therefore were not a construction 
of the same. Such being the case, we submit those 
expressions furnish no real foundation for any decision 
embracing a question momentous to hundreds of ranch- 
ers and horticulturists in similar irrigation districts, 
from Fresno to San Diego; particularly when to hold 
that such recitals do work an estoppel inevitably in- 
volves overturning the doctrine—upheld in every juris- 
diction where the common law is in force—that the sol- 
emmnly and clearly expressed written will of the legisla- 
ture contained in a constitutional act cannot be nulified 
by the decisions of the courts, because the legislative 


‘ 


power--to use Blackstone’s words—is ‘‘well nigh om- 


nipotent.’’ 
Upon this subject, says Mr. Endlich: 


‘So long as a legislative enactment violates no 
constitutional provision or principle, it must be 
deemed its own sufficient and conclusive evidence 
of the justice, propriety and policy of its passage. 
The language of Mr. Justice Story, concerning 
constitutional construction, applies almost equally 
to that of statutes: ‘‘Arguments drawn from im- 
policy or inconvenience ought here to be of no 
weight. The only sound principle is to declare z¢a 
lex scripta est, to follow and to obey.’’ 
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(See also numerous cases cited in footnote to last quo- 
tation.) Endlich on Interpretation of Statues—pgs. 8-9. 

So we reiterate, section 42 of this act, when it says 
such bonds as these are to ‘‘remazn absolutely void,” 
lays down such an obviously plain and perspicuous in- 
juction that it 1s beyond construction and must be en- 
forced, regardless of consequences. 


‘it has, therefore, been distinctly stated, from 
early times down to the present day, that judges 
are not to mould the language of statutes in order 
to meet an alleged convenience or an alleged equity; 
are not to be influenced by any notious of hardship, 
or of what in their view is right and reasonable or 
is prejudicial to society; are not to alter clear words, 
though the legislature may not have contemplated 
the consequences of using them; are not to tamper 
with words for the purpose of giving them a con- 
struction which ‘‘is supposed to be more consonant 
with justice’’ than their ordinary meaning. Where, 
by the use of clear and unequivocal language, ca- 
pable of only one meaning, anything is enacted by 
the legislature, it must be enforced, even though it 
be absurd and mischievous. If the words go beyond 
what was probably the intention, effect must never- 
theless be given to them. ‘They cannot be con- 
strued, contrary to their meaning, as embracing or 
excluding cases merely because no good reason ap- 
pears why they should be excluded or embraced. 
However unjust, arbitrary or inconvenient the in- 
tention conveyed may be, it must receive its full 
enecn 

Endlich on the Interpretation of Statutes, pages 


7 and 8. 
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Aid in construing a statute, the question is not what 
the legislature meant, but whats zfs language means. 


‘Tt may have been an oversight in the 
framers of the act,’ says Parke, B., on one case, 
‘but we must construe it according to its plain and 
obvious meaning.’ Though the consequence should 
be to defeat the object of the act, a construction not 
supported by the language of it cannot be imposed 
by the court in order to effectuate what it may sup- 
pose to be the intention of the legislature. ‘Our 
decision,’ says Lord Tenterden, ‘may, in this par- 
eremidimease, Operate to defeat the object of the act; 
but it is better to abide by this consequence than to 
put upon it a construction not warranted by the 
words of the act, in order to give effect to what we 
may suppose to have been the intention of the leg- 
Iiatiee. A foro, where a statute in language 
clear, positive and direct and leading to no absurd- 
iy cives 4 suitable remedy for an existing evil, 
though an inadequate one, a construction, which 
upon the ground of a supposed intention of the leg- 
islature to give a more effectual one, would under- 
take to enlarge the ternis of the act, would be un- 
warranted; and especially in the case of penal stat- 
utes, a failure of justice resulting from graniiati- 
cal and natural meaning of their terms cannot be 
obviated by a construction which would extend the 
language beyond such meaning. Again, ‘I cannot 
doubt,’ says Lord Campbell, ‘what the intention of 
the legislature was, but that intention has not been 
carried into effect by the language used si ge 
It is far better that we should abide by the words 
of a statute than seek to reform it according to the 
supposed tntention.’ “The act, says Lord Abinger, 
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in another case, ‘has practically had a very perni- 
cious effect not at all contemplated; but we can not 
construe it according to that result.’ 

‘In short, when the words admit of but one | 
meaning, a court is not at liberty to speculate on | 
the intention of the legislature, cr to construe an | 
act according to its own notions of what ought to 
have been enacted. Nothing could be more dan- | 
gerous than to make such considerations the ground | 
of construing an enactment that is quite complete 
and unambiguous in itself. “Ihe moment we de- 
part from the plain words of the statute, according 
to their ordinary and grammatical meaning, ina 
hunt for some intention founded on the general 
policy of the law, we find ourselves involved in a 
‘sea of troubles.’ Difficulties and contradictions | 
meet us at every turn. Indeed, to depart from the ! 
meaning on account of such views, is, in truth, not 
to construe the act, but to alterit. But the jiem 
ness of the interpreter is not to improve the statute; | 
it is to expound it. Whilst he is to seek for the in- 
tention of the legislature, that intention is not to 
be ascertained at the expense of the clear meaning 
of the words. The question for him is not what 
the legislature meant, but what zis language 
means”? 

Endlich on the Interpretation of Statutes, pp. 9, 

10 andeit. 

In the light of the foregoing authorities, when the 
act itself provides for a recital in these bonds, and also 
squarely says in unambiguous and plain language, 
without making any exceptions, that such bonds, not- 
withstanding the recitals, ‘“‘shall be and vemazn abso- 
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lutely void,’’ how can it be seriously contended that this 
language should be interpreted as if it contamed a pro- 
1.180, to the effect that the state of voidness shall not 
Survive a recital or a transfer to an innocent purchaser, 
aud that such purchaser shail acquire with the bond 
every tight and incident belonging to a perfectly valid 
bond? Yet, we respectfully submit, such an unwar- 
ranted addition to the provisions of the act is indispensa- 
ble to recovery by the respondent in this action, for 
there can be no state of vemaznzng void if these bonds 
now possess the attributes of validity, and if such quali- 
ties can be ascribed to them or if the respondent can re- 
cover upon them, then the centuries old accepted theories 
of statutory construction, and the heretofore unchal- 
lenged doctrine, that no estoppel can be claimed with 
reference to an absolutely void transaction, like the 
pageant in the ‘‘Tempest,’’ have “‘melted into air, into 
thin air.’’ 

Again, on this subject of recitals, it may be added 
that, although it has been held that such terms as ‘‘in 
pursuance of,’’ ‘“pursuant to’’ or ‘‘by authority of’? im- 
port fulfillment of conditions precedent to the signing of 
the bond (28 Cyc., 1630), yet it would be absurd to say 
such recital can cover matters and events transpiring, 
or steps taken a//er the bond is signed and the recital 
Hereby made. (See Mercer vs. Prov. L. and T. Co., 
[ered., pages 629, 636; Parker vs. Smith, 3 Il. 
App., 356.) 

It follows that, if the defendant in error is correct in 
his contention that the words ‘‘issue,’’ or ‘‘issuing,’’ as 


used in the Wright Act, mean simply the authorization 
and preparation of the bonds przor fo theer delivery, any 
question respecting their invalidity arising from a sub- 
sequent disposition or delivery of the bonds cannot be 
embraced within the recital in these bonds, to the effect 
that they are zssued after a full compliance with the 
Wright Act, hence, even if the defendant in error were 
considered an innocent purchaser of the bonds, it is ob- 
vious he could not avail himself of this recital to protect 
himself against any infirmity mm the bonds arising from 
the bonds having been used and delivered, a/fer such 
recital was made, in payment for materials, contrary to 
the express provisions of the Wright Act. 
Poimt IV. 

The court erred in rendering said judgment and find- 
ings for the reason that no judgment of the Superier 
Court, declared these bonds to be valid. (Subdivisicn 
(j) of Specification 9—Trans. p. 130). 

Very little need be said upon this point. It is alleged 
in the amended complaint that on December 12, 1890, 
an action was brought to determine the validity of these 
bonds. (Tr. p. 25). As none of the bonds sued on 
were in existence then, it is apparent that the decree 
rendered in that action, could not validate steps, re- 
specting these bonds, /aken after the action was brought, 
Some of the contents of the judgment roll in that pro- 
ceeding are set forth on pages 120 to 123 of the tram 
script. Apparently, action was attempted to be brought 
under authority of what is sometimes called the ‘‘Con- 
firmatory Act,’’ relating to Irrigation Districts. (Cal. 
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Statutes 1889, p. 212). The petition set forth that the 


board had ordered bonds to the amount of $500,000 to 
issue, and had accepted a proposition from the Semi- 
Tropic Company for the exchange of all of said bonds 
at par for certain property. The decree also recites that 
an order for the exchange of these bonds at par, for 
water, etc., had been made, and the court undertakes to 
confirm and approve the transaction. 

It will be seen this was attempting something which 


the court did not have jurisdiction to do and the petition 
on its face, in alleging this contemplated exchange, so 


shows. (Trans. 120-122). 
Im Stimson vs. Aless. Irr. Disct., 135 Cal., 394, the 
Court, in referring to this Confirmation Act, said: 


‘“The court had only such jurisdiction as was 
given it by the act. But that act contemplates a 
confirmatory judgment only in case of a “‘sale’’ of 
the bonds of the district. By section 1 it is pro- 
vided that the board of directors may commence a 
‘‘special proceeding’’ by which the proceedings of 
the board ‘‘providing for and authorizing the issue 
and sale of the bonds of said district’? may be judi- 
cially examined and confirmed. By section 2 it is 
provided that the petition of the board shall set forth 
all proceedings had “‘for the issue and sale’’ of the 
bonds; and by section 5 it is provided that the court 
‘‘shall have power and jurisdiction’’ to examine 
into and approve all proceedings for the organiza- 
tion of the district, and all proceedings which may 
affect the legality of the bonds, ‘‘and the order of 
sale, and the sale thereof.’’ It evidently refers to 
the provisions of the original act for the sale of 


bonds, which are to be found in section 16 of that 
act. Jt has no reference to the provisions of section 
12, heretnbefore quoted, that wm case of purchase of 
any property authorized to be purchased, bonds may 
be used at their par value in payment. But in the 
case at bar the issuance and delivery of the bonds to 
the Bear Valley Irrigation Compaay are not within : 
the provisions of either section 12 or section 16; 

and no jurisdiction to confirm those acts was given 


to the court by the statnte imvokedn« 

It is undeniable that none of the bonds sued upon 
here was ever so/d. On the contrary, they were issued 
under an attempt to come within the provisions of sec- 
tion 12 of the Wright Act (Stowell vs. Rialto Irrigation : 
District, 154 Cal. 221), and to that section, the Confir- | 
mation Act is inapplicable. 

For stronger reasons, the last named act could not 
validate future invalid acts of the Irrigation Districhas 
its officers, and yet the defects in these bonds arose from 
antedating and illegal disposition of the bonds, all done : 
and made after the commencement of the coufirmatory 
proceeding. ‘The effect of the proceeding, even when it 
comes to attempting to confirm a sa/e of such bonds, is 
also most questionable. (See Tregea vs. Mcdesto Irr. 
Dist. 41 L. Ed., U. S., 395.) In the last mentioned 
case, Mr. Justice Brewer, in referring to this confirma- 
tory act, says: “‘It may well be doubted whether the 
adjudication really binds anybody.”’ 


Point V. 
The court erred in rendering said judgment and find- 
ings for the reason that the defendant in error did not 


—]99— 


acqtiire or purchase any of said bonds or coupons with- 
out notice of their invalidity. (See Subdivision (1) of 
Ppeciication 9, Tr., p. 130.) 

We have seen that whether or no the defendant in 
error was au innocent purchaser for value, becomes im- 
miaterial, with reference to these bonds, as the effect of 
section +2 causes them to remain void into whosoever 
hands they come, if they were originally void, either 
from autedating or from being illegally delivered, but 
we deny that the defendant in error could have been an 
innocent purchaser. As we have seen, he knew that 
the bonds, delivered under the contract with the Semi- 
Tropic Company, were not even in existence or printed 
upon the date they bore (Trans., pp. 63, 64, 68, 69). 
And he also knew about the arrangement the district 
had with the Semi-Tropic Company. (Trans, p. 69.) 

Furthermore, as to the bonds which he received from 
fae district, under his contract of January 2d, 1895, he 
he knew also that those bonds were not correctly dated 
and he must be charged with knowledge of the law 
which rendered it impossible to validly issue and deliver 
such bonds in payment for property which was not con- 
temporaneously received by the district. 

mec Ui, pps. 57. 


‘“Every person who has actual notice of circum- 
stances sufficient to put a prudent man upon in- 
quiry as to a particular fact, has constructive noticr 
of the fact itself in all cases in which, by prosecut- 
miossieh inquiry, hevmieht have learned such 
meet.” 


Section 19, Civil Code. 
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In McClure vs. Township of Oxford, 94 U. S., 432, a 
suit upon interest coupons, the court said: 

‘“To be a bona fide holder, one must be himself 

a purchaser for value without notice; or the succes- 

sor of one who was. Every man is chargeable with 

notice of that which the law requires him to know, 

and of that which, after dezng put upon inquiry, he 

might have ascertained by the exercise of reasona- 
bletdihigence, 

In Lytle vs. Town of Lansing, 147 U. S., 59 a suit in 


”? were held 


which negotiable bonds “‘good on their face, 
invalid as to the holder, because of certain suspicious 
circunistances, the court said: 


‘‘No rule of law protects a purchaser who wil- 
fully closes his ears to information, or refuses to 
make inquiry when circumstauces of grave suspi- 
cion imperatively demand it.”’ 


It is respectfully submitted that the judgment should 
be reversed. 
F. A. LEONARD, 
HOWARD SURR, 
LEONARD and SURR. 
Attorneys for Rialto Irrigation District. 


